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Overview
Development and Use of Marchman Act Handbook

Use of Handbook

This Handbook is intended to be used for information purposes only. The information presented
herein is not legally binding and does not have any legal authority. Only Chapters 397, F.S., 65D-
30, F.A.C., and federal laws/regulations have legal authority.

The creation of administrative rules to implement and clarify statute is governed by Chapter 120,
F.S. Thus state law prohibits repetition of statute in administrative rules. Therefore, persons must
be familiar with and routinely reference both the statutes and the corresponding rules to ensure
correct implementation of the Marchman Act law.

Substantial sections of the Appendices have been taken from the Florida Drug Control Strategy,
published by the Office of Drug Control in the Executive Office of the Governor.

For training purposes, that statute and the corresponding administrative rules concerning the same
subjects have been displayed side-by-side; statutes are sequentially displayed in the left column of
each page in numerical order. The corresponding administrative rules are sequentially displayed
in the right column. However, some rules are intentionally listed out of numerical sequence to
display them next to the statute to which they refer. Other rules pertaining to program standards,
licensing standards, Children’s Substance Abuse Services, and other sections to which no specific
statute is referenced have been omitted from the side-by-side display and are located in
Appendices.

Substance Abuse Website

The primary website for Department of Children and Family Services’ Substance Abuse Program
website is MyFlorida.com

Step 1. Go to www.MyFlorida.com and in the column on the right and click on the category
“‘government”
Step 2. Click on Executive Branch
Step 3. Under State Agencies and Organizations, click on Department of Children and
Families.
Step 4. Under Children and Family Services, click on Substance Abuse and Mental Health
Step 5. Click on any one of the following subjects:
e Substance Abuse for current news and special reports
e Reports and Publications for plans, rules, policies, forms and other documents
e Provider Search to obtain information on how to contact substance abuse and mental
health providers in all of Florida’s counties.
e Links and Resources to link to state, federal, substance abuse, prevention, and mental
health resources.

e Contact Us for a list of district personnel, addresses, and telephone numbers.
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Marchman Act

Technical Assistance

Should you have questions about the Marchman Act or access to substance abuse
information or services, contact the substance abuse program staff at the Department of

Children and Family Services, as indicated below.

ﬁ?ﬁi’ﬁ;ﬁﬁ
& FAMILIES

Districts / Region

pdated 36,01

District Substance Abuse Prevention Coordinators:

District 1

District 2

District 3

District 4

Suncoast

District 7

District 8

Susan Sweeney 850 595-8366
Jonn Shelton 850 488-2419
Cynthia Tyson 352 955-5053
Jan Holder 904 723-2014
.Bob Holm 813 558-5715

Eric Butler 407 245-0420

Elizabeth Drake 941 338-1272

District 9

District 10
District 11
District 12
District 13
District 14

District 15

Cathy Claud 561 540-5660

954 713-3026

Karlene Tomlinson 305 349-1322
Angela Jackson 386 254-3744
Troy McDermott 352 330-2177
Jim Mosley 863 619-4171

George Woodley 561 467-552
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Marchman Act
History and Overview

History

In 1970 the Florida Legislature enacted
Chapter 397 governing the Treatment and
Rehabilitation of Drug Dependents in 1970.
The following year, it enacted Chapter 396
titted the Myers Act as the state’s
“Comprehensive Alcoholism Prevention,
Control, and Treatment Act”, modeled after
the federal Hughes Act. Each of these
laws, each governing different aspects of
addiction had a different  Florida
Administrative Code (or rules) promulgated
by the state to fully implement the
respective pieces of legislation.

Since persons with substance abuse issues
often don’'t contain their misuse to one
substance or another, having two separate
laws dealing with the prevention and
treatment of addiction was cumbersome
and did not address the problems faced by
Florida’s citizens.

In 1993 Representative Steven Wise of
Jacksonville introduced legislation to
combine chapters 396 and 397 of Florida
Statutes into a single law that clearly spelled
out legislative intent, licensure of service
providers, client rights, voluntary and
involuntary admissions, offender and inmate
programs, service coordination, and
children’s substance abuse services.

The statute was named the Hal S.
Marchman Alcohol and Other Drug Services
Act of 1993 -- generally referred to as the
Marchman Act. The Act was named after
Rev. Hal. S. Marchman, a tireless advocate
for persons who suffer from alcoholism and
drug abuse, who was recognized by the
Legislature for his contributions addressing
the delivery of substance abuse services. a
prominent advocate for improved substance
abuse services.

To implement the new chapter 397, Florida
Administrative Code was developed to
provide the standards that service providers
must uphold in order to be licensed to serve
persons with addictions. It also provided
detailed policies governing the entire
licensing process as well as other
provisions. These rules are identified as
Chapter 65D-30 of the Florida
Administrative Code. These rules have
specific legislative authority. Since the rules
cannot restate language from the statute, it
is critical that individuals are aware of the
provision from the law AND the rules in
order to carry out the law, protect their
agencies from liability, and protect their
clients from harm.

Related Legislation
(see Appendix A for more detail)

The Marchman Act is the Florida Substance
Abuse Impairment Act and it does not serve
any other purpose. For many persons, the
use of other statutes may be more
appropriate. Alternative statutes may
include:

The Florida Mental Health Act --The Baker
Act Chapter 394, F.S. governs all issues
related to mental illness. The definition of

mental illness  specifically  excludes
intoxication and substance abuse
impairment.

Developmental Disabilities, Chapter 393,
F.S., governs all disorders or syndromes
that are attributable to retardation, cerebral
palsy, autism, spina bifida or Prader-Wili
Syndrome and that constitute a substantial
handicap that can reasonably be expected
to continue indefinitely.

Emergency Examination and Treatment
of Incapacitated Persons Act s. 401.445,
F.S. governs EMS examination and
treatment without consent where an
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emergency medical condition is a life-
threatening one.

EMTALA/COBRA, 42 USC 1395dd A
federal statute prohibiting hospitals to delay
or deny emergency medical services,
including psychiatric and substance abuse
emergencies. The law requires that each
patient must have a medical screening
conducted within the full capability and
capacity of the hospital and must be
stabilized before a transfer or discharge
takes place.

Access to Emergency Services and Care.
395.1041, F.S. is a state statute, equivalent
of the federal EMTALA/COBRA law,
prohibiting the denial of emergency services
and care by hospitals and physicians and
enforcing the ability of persons to get all
necessary and appropriate emergency care
within the capability and capacity of each
hospital. This statute also requires
hospitals to adhere to rights and involuntary
examination procedures provided by the
Baker Act, regardless of whether the
hospital is designated as a receiving or
treatment facility.

Adult Abuse, Neglect, and Exploitations.
415.1051, F.S. is a state statute that may be
appropriate when a vulnerable adult (elderly
or disabled) is alleged to be a victim of
abuse, neglect, or exploitation and lacks the
capacity to consent. This means a mental
impairment that causes a person to lack
sufficient understanding or capacity to make
or communicate responsible decisions
concerning his person or property, including
whether or not to accept protective services
from DCF.

Advance Directive. Chapter 765, F.S.
provides that if a person has previously
executed an advance directive designating
a health care surrogate and a physician has
found the person to be incompetent or
incapacitated to consent to his/her own
treatment, the surrogate may instead be
asked to provide such consent. In the
absence of an advance directive, a health

care proxy may be notified, if a person
meeting the degree of relationship is
available to serve.

Guardianship. Chapter 744, F.S. governs
guardianship procedures. Some persons,
due to their incapacity, require either a
limited or a plenary guardian appointed by
the court to make many life decisions. An
incapacitated person is one who has been
judicially determined to lack the capacity to
manage at least some of his/her property or
to meet at least some of the essential health
and safety requirements of such person.

Legislative Intent

The 1993 Florida Legislature studied issues
surrounding the use and abuse of alcohol
and other drugs. The legislators made the
following findings:

1. Substance abuse is a major health
problem and leads to such profoundly
disturbing consequences as  serious
impairment, chronic addiction, criminal
behavior, vehicular casualties, spiraling
health care costs, AIDS, and business
losses, and profoundly affects the learning
ability of children within our schools and
educational systems. Substance abuse
impairment is a disease, which affects the
whole family and the whole society and
requires specialized prevention,
intervention, and treatment services that
support and strengthen the family unit.

2. Provide for a comprehensive continuum
of accessible and quality substance abuse
prevention, intervention, and treatment
services in the least restrictive environment
of optimum care that protects and respects
the rights of clients, especially for
involuntary admissions, primarily through
community-based  private  not-for-profit
providers working with local governmental
programs involving a wide range of
agencies from both the public and private
sectors.
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3, Ensure within available resources a full
continuum of substance abuse services
based on projected identified needs,
delivered without discrimination and with
adequate provision for specialized needs.

4. Discourage  substance  abuse by
promoting healthy lifestyles and drug-free
schools, workplaces, and communities.

5. Integrate program evaluation efforts,
adequate administrative support services,
and quality assurance strategies with direct
service provision requirements and to
ensure funds for these purposes.

6. Require the cooperation of departmental
programs, services, and program offices in
achieving the goals of this chapter and
addressing the needs of clients.

7. Provide, for substance abuse impaired
adult and juvenile offenders, an alternative
to criminal imprisonment by encouraging the
referral of such offenders to service
providers not generally available within the
correctional system instead of or in addition
to criminal penalties.

8. Provide, within the limits of appropriations
and safe management of the correctional
system, substance abuse services to
substance abuse impaired offenders who
are incarcerated within the Department of
Corrections, in order to better enable these
inmates to adjust to the conditions of society
presented to them when their terms of
incarceration end.

9. Provide for assisting substance abuse
impaired persons primarily through health
and other rehabilitative services in order to
relieve the police, courts, correctional
institutions, and other criminal justice
agencies of a burden that interferes with
their ability to protect people, apprehend
offenders, and maintain safe and orderly
communities.

10. Establish a clear framework for the
comprehensive provision of substance

abuse services in the context of a
coordinated and orderly system.

11. Freedom of religion of all citizens shall
be inviolate. Nothing in this act shall give
any governmental entity jurisdiction to
regulate religious, spiritual, or ecclesiastical
services.

Client Rights

The Marchman Act provides an array of
statutorily protected rights of persons
seeking and or receiving substance abuse
services as well as due process rights of
those persons for whom involuntary
interventions are sought. These include:

1. INDIVIDUAL DIGNITY must be
respected at all times and wupon all
occasions, including any occasion when the
client is admitted, retained, or transported.
Substance abuse clients who are not
accused of a crime or delinquent act may
not be detained or incarcerated in jails,
detention centers, or training schools of the
state, except for purposes of protective
custody in strict accordance with this
chapter. A client may not be deprived of any
constitutional right.

2.  NONDISCRIMINATORY SERVICES
Service providers may not deny a client
access to substance abuse services solely
on the basis of race, gender, ethnicity, age,
sexual preference, HIV status, prior service
departures against medical advice,
disability, or number of relapse episodes.
Service providers may not deny a client who
takes medication prescribed by a physician
access to substance abuse services solely
on that basis. Service providers who receive
state funds to provide substance abuse
services may not, provided space and
sufficient state resources are available,
deny a client access to services based
solely on inability to pay.

3. QUALITY SERVICES. Each client must
be delivered services suited to his or her
needs, administered skillfully, safely,
humanely, with full respect for his or her
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dignity and personal integrity, and in
accordance with all statutory and regulatory
requirements. Each client in treatment must
be afforded the opportunity to participate in
the formulation and periodic review of his or
her individualized treatment or service plan
to the extent of his or her ability to so
participate. It is the policy of the state to use
the least restrictive and most appropriate
services available, based on the needs and
the best interests of the client and
consistent with optimum care of the client.
Each client must be afforded the opportunity
to participate in activities designed to
enhance self-image.

4. COMMUNICATION. Each client has the
right to communicate freely and privately
with other persons within the limitations
imposed by service provider policy.
Because the delivery of services can only
be effective in a substance abuse free
environment, close supervision of each
client's communications and
correspondence is necessary, particularly in
the initial stages of treatment, and the
service provider must therefore set
reasonable rules for telephone, mail, and
visitation rights, giving primary consideration
to the well-being and safety of clients, staff,
and the community. It is the duty of the
service provider to inform the client and his
or her family if the family is involved at the
time of admission about the provider's rules
relating to communications and
correspondence.

5. CARE AND CUSTODY OF PERSONAL
EFFECTS. A client has the right to possess
clothing and other personal effects. The
service provider may take temporary
custody of the client's personal effects only
when required for medical or safety
reasons, with the reason for taking custody
and a list of the personal effects recorded in
the client's clinical record.

6. EDUCATION OF MINORS. Each minor
client in a residential service component is
guaranteed  education and  training
appropriate to his or her needs. The service

provider shall coordinate with local
education agencies to ensure that education
and training is provided to each minor client
in accordance with other applicable laws
and regulations and that parental
responsibilities related to such education
and training are established within the
provisions of such applicable laws and
regulations. Nothing in this chapter may be
construed to relieve any local education
authority of its obligation under law to
provide a free and appropriate education to
every child.

7. CONFIDENTIALITY OF CLIENT
RECORDS. The records of service
providers which pertain to the identity,
diagnosis, and prognosis of and service
provision to any individual client are
confidential in accordance with this chapter
and with applicable federal confidentiality
regulations and are exempt from the
provisions of s. 119.07(1) and s. 24(a), Art. |
of the State Constitution. Such records may
not be disclosed without the written consent
of the client to whom they pertain except
that appropriate disclosure may be made
without such consent:

8. COUNSEL. Each client must be
informed that he or she has the right to be
represented by counsel in any involuntary
proceeding for assessment, stabilization, or
treatment and that he or she, or if the client
is a minor his or her parent, legal guardian,
or legal custodian, may apply immediately
to the court to have an attorney appointed if
he or she cannot afford one.

9. HABEAS CORPUS. At any time, and
without notice, a client involuntarily retained
by a provider, or the client's parent,
guardian, custodian, or attorney on behalf of
the client, may petition for a writ of habeas
corpus to question the cause and legality of
such retention and request that the court
issue a writ for the client's release.

10. LIABILITY AND IMMUNITY. Service
provider personnel who violate or abuse any
right or privilege of a client under this

Marchman Act Handbook page 10



chapter are liable for damages as
determined by law. All persons acting in
good faith, reasonably, and without
negligence in connection with the
preparation or execution of petitions,
applications, certificates, or other
documents or the apprehension, detention,
discharge, examination, transportation, or
treatment of a person under the provisions
of this chapter shall be free from all liability,
civil or criminal, by reason of such acts.

Voluntary Admission

A person, whether adult or minor, who
wishes to enter treatment for substance
abuse may apply to a service provider
for voluntary admission. Within the
financial and space capabilities of the
service provider, a person of any age
must be admitted to treatment when
sufficient evidence exists that the
person is impaired by substance abuse
and the medical and behavioral
conditions of the person are not beyond
the safe management capabilities of the
service provider.

Involuntary Admissions

The Marchman Act encourages persons to
seek out treatment on a voluntary basis and
to be actively involved in planning their own
services with the assistance of qualified
professionals. However, denial of addiction
is a common symptom, raising a barrier to
early intervention and treatment. As a
result, treatment often comes as a result of
a spouse, employer, doctor, judge or other
person with influence over one’s life to
obtain needed substance abuse services.

The Marchman Act established a variety of
methods under which substance abuse
assessment, stabilization and treatment
could be obtained on an involuntary basis.
There are five involuntary admission
procedures. Three of the procedures do not
involve the court, while two require direct

petitions to the circuit court. The three non-
court procedures are:

e Protective Custody

e Emergency Admission

o Alternative Involuntary Assessment for
Minors

However, the law also offers two court-

related procedures, including:

e Involuntary Assessment and
stabilization

e Involuntary Treatment

Regardless of the court-involved or non
court-involved nature of the proceedings,
the same criteria for involuntary admission

apply.
Criteria

The criteria for all involuntary admissions
includes:

There is good faith reason to believe the
person is substance abuse impaired
and, because of such impairment:

1. Has lost the power of self-control with
respect to substance use; and either

2a. Has inflicted, or threatened or
attempted to inflict, or unless admitted is
likely to inflict, physical harm on himself
or herself or another;_or

b.Is in need of substance abuse
services and, by reason of substance
abuse impairment, his or her judgment
has been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

Marchman Act Handbook page 11



Each of the five methods of initiating an
involuntary admission specified above has
different requirements and procedures.
Please read the appendices of this
document to learn of the specific methods.

Protective Custody

This procedure is used by law enforcement
officers when a person is intoxicated in
public or brought to the attention of the
officer. The purpose is to take the person to
a safe environment where the person can
be assessed to determine the need for
treatment The officer may take the person
home, to a hospital, a detoxification center,
or addiction receiving facility, or in certain
circumstances, to a jail. Minors cannot be
taken to jail.

Emergency Admission

This procedure permits a person who
appears to meet the criteria for involuntary
admission to be admitted to a hospital, and
addiction receiving facility or a detoxification
facility for emergency assessment and
stabilization. This procedure may be
initiated by a physician, spouse, guardian,
relative, or any responsible adult who has
personal knowledge of the person. In the
case of a minor, emergency admission can
be initiated by a parent, legal guardian or
legal custodian. In any case, the application
for an emergency admission must be
accompanied by the certificate of a
physician.

Alternative Involuntary Assessment
for Minors

This procedure provides a way for a
parent, legal guardian or legal custodian
to have a minor admitted to an addiction
receiving facility to assess the minor's
need for treatment.

Involuntary Assessment & Stabilization

This procedure involves filing a petition with
the Clerk of the court. The petition may be
filed by the person’s spouse, guardian, any
relative, a private practitioner, the director of
a licensed service provider, or any three
adults with knowledge of the person. If the
person is a minor, the petition may be filed
by a parent, a legal guardian, a legal
custodian, or a licensed service provider.
The court can schedule a hearing to take
place within 10 days or can issue an ex
parte order immediately. The person can
be admitted to a hospital, an addictions
receiving facility or a detoxification facility
for assessment and stabilization to
determine the person’s need for treatment.

Involuntary Treatment

This procedure involves filing a petition
with the clerk of court after the person
has been involved in at least one of the
four previously mentioned procedures.
The petition may be filed by the same
petitioners as involuntary assessment.

Oversight

The Department of Children and Family
Services is designated the “Substance
Abuse Authority” of Florida. It is required to
adopt rules establishing standards relating
to the rights and privileges of persons
seeking substance abuse prevention and
treatment from licensed service providers.

The Florida Local Advocacy Council is
appointed by the Governor to investigate
complaints and monitor programs that are
operated, funded, licensed, or designated
by the Department of Children and Families.
is also responsible to oversee the proper
implementation of the Marchman Act. Any
licensed service provider must allow access
to any person and the clinical and legal
records of any person by members of the
Council.
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Matrix

Marchman Act

Statute Section
Chapter 397, F.S.

Corresponding Rule Section
Chapter 65D-30, FAC

Part | General Provisions
397.301 Title 65D-30.001 Title
397.305 Legislative findings, intent, and NA NA
purpose
397.11 Definitions 65D-30.002 Definitions
397.321 Duties of the department NA NA
397.331 Definitions; legislative intent NA NA
397.332 Office of Drug Control Policy* NA NA
397.333 Statewide Drug Policy Advisory NA NA
Council*
397.334 Treatment-based drug court NA NA
programs
Part Il Service Providers
397.401 License required; penalty; 65D- Department Licensing and Regulatory
injunction; rules waivers 30.003(1) Standards
397.403 License Application 65D- Application for Licensing
30.003(6)
397.405 Exemption from licensure NA NA
397.406 Licensure and regulation of 65D- Licensing of Department of Juvenile
government-operated substance 30.003(15) Justice Commitment Programs and
abuse programs Detention Facilities
65D- Licensing of Department of
30.003(16) Corrections Inmate Substance Abuse
Programs
397.407 Licensure fees 65D- Licensing Fees
30.003(5)
397.409 Probationary, regular, and Interim 65D- Categories of Licenses; issuance
licenses; issuance and renewal 30.003(2)
397.411 Inspection; right of entry; records 65D- Licensing Inspections
30.003(7)
397.415 Denial, suspension, and
revocation; other remedies
NA NA 65D- Authorized Agents; qualifications
30.003(8)
NA NA 65D- Department Licensing Procedures
30.003(9)
NA NA 65D- Closing a Licensed Provider
30.00310)
NA NA 65D- Department Recognition of

30.003(11) Accreditation Organizations
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NA NA 65D- Department Recognition of Certifying
30.003(12) Organizations for Addiction
Professionals
NA NA 65D- Approval of Overlay Services
30.003(13)
NA NA 65D- Licensing of Private Practices
30.003(14)
NA NA 65D-30.004 Common Licensing Standards
NA NA 65D-30.005 Standards for Addictions Receiving
Facilities

NA NA 65D-30.006 Standards for Detoxification

NA NA 65D-30.007 Standards for Residential Treatment

NA NA 65D-30.008 Standards for Day or Night Treatment

with Host Homes

NA NA 65D-30.009 Standards for Day or Night Treatment

NA NA 65D-30.010 Standards for Outpatient Treatment

NA NA 65D-30.011 Standards for Aftercare

NA NA 65D-30.012 Standards for Intervention

NA NA 65D-30.013 Standards for Prevention

397.416 Substance abuse treatment 65D- Qualified Professional Defined
services; qualified professional 30.002(62)

397.419 Quality assurance programs 65D- Quality Assurance Defined

30.002(63) Quality Assurance Program
65D-
30.004(2)
NA NA 65D- Training
30.004(31)

397.427 Medication treatment service 65D-30.014 Standards for Medication and
providers; rehabilitation program; Methadone Maintenance Treatment
needs assessment and provision
of services; persons authorized to
issue takeout methadone; unlawful
operation; penalty

397.431 Client responsibility for cost of NA NA
substance abuse impairment
services

397.451 Background checks of service NA NA
provider personnel who have direct
contact with unmarried minor
clients or clients who are
developmentally disabled

397.461 Unlawful activities relating to NA NA
personnel; penalties

397.471 Service provider facility standards NA NA

397.481 Applicability of Community Alcohol, | NA NA
Drug Abuse, and Mental Health
Services Act

397.482 Lawyer assistance programs; civil | NA NA
immunity

397.483 Lawyer assistance programs; NA NA
presumption of good faith

397.484 Lawyer assistance programs; NA NA

persons entitled to immunity
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397.485 Lawyer assistance programs; NA NA
information subject to privilege
397.486 Lawyer assistance programs; NA NA
confidentiality of records,
proceedings, and communications™
Part Ill Client Rights
397.501 Rights of clients 65D- Client Rights
30.004(29)
397.501(1) Right to individual dignity
397.501(2) Right to nondiscriminatory services
397.501(3) Right to quality services
397.501(4) Right to communication
397. 501(5) Right to care and custody of 65D- Personal Possessions
personal effects of clients 30.004(34)(c)
397. 501(6) Right to education of minors
397. 501(7) Right to confidentiality of client 65D- Confidentiality
records 30.004(28)
397. 501(8) Right to counsel
397. 501(9) Right to habeas corpus
397. 501(10) | Liability and immunity
397.581 Unlawful activities relating to client
assessment and treatment;
penalties
Part IV Voluntary Admission
Procedures
397.601 Voluntary admissions 65D- Voluntary Placement
30.004(36)(a)
(1)
Part V Involuntary Admission See 65D- Standards for Additions Receiving
Procedures 30.005 Facilities
Non-Court Involved
General Provisions
397.675 Criteria for involuntary admissions | 65D- Involuntary Placement
30.004(36)(a)
(2)
397.6751 Service provider responsibilities 65D- Provider Responsibilities Regarding
regarding involuntary admissions 30.004(36)(b) | Involuntary Placement
397.6752 Referral of involuntarily admitted NA NA
client for voluntary treatment
397.6753 Release of client from protective NA NA
custody, emergency admission,
involuntary assessment,
involuntary treatment, and
alternative involuntary assessment
of a minor
397.6759 Parental participation in treatment | NA NA
Protective Custody
397.677 Protective custody; circumstances | NA NA
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justifying
397.6771 Protective custody with consent NA NA
397.6772 Protective custody without consent | NA NA
397.6773 Dispositional alternatives after NA NA
protective custody
397.6774 Department to maintain list of NA NA
licensed facilities
397.6775 Immunity from liability NA NA
Emergency Admissions
397.679 Emergency admission; NA NA
circumstances justifying
397.6791 Emergency admission; persons NA NA
who may initiate
397.6793 Physician’s certificate for NA NA
emergency admission
397.6795 Transportation-assisted delivery of | NA NA
persons for emergency
assessment
397.6797 Dispositional alternatives after NA NA
emergency admission
Alternative Involuntary
Assessment for Minors
397.6798 Alternative involuntary assessment | NA NA
procedure for minors
397.6799 Disposition of minor client upon NA NA
completion of alternative
involuntary assessment
Court Involved Admissions
Involuntary Proceedings
General Procedures
397.681 Involuntary petitions; general NA NA
provisions; court jurisdiction and
right to counsel
Involuntary Assessment;
Stabilization
397.6811 Involuntary assessment and NA NA
stabilization
397.6814 Contents of petition NA NA
397.6815 Procedure NA NA
397.6818 Court determination NA NA
397.6819 Responsibility of Licensed Service | NA NA
Provider
397.6821 Extension of time for completion of | NA NA
involuntary assessment and
stabilization
397.6822 Disposition of client after NA NA
involuntary assessment
Involuntary Treatment
397.693 Involuntary treatment; NA NA
397.695 Persons who may petition NA NA
397.6951 Contents of petition for involuntary | NA NA
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treatment

397.6955 Duties of court upon filing of NA NA
petition for involuntary treatment
NA NA 65D- Assessment Standards for Involuntary
30.004(36)(c) | Treatment Proceedings
397.6957 Hearing on petition for involuntary | NA NA
treatment
397.697 Court determination; effect of court | NA NA
order for involuntary substance
abuse treatment
397.6971 Early release from involuntary NA NA
substance abuse treatment
397.6975 Extension of involuntary substance | NA NA
abuse treatment period
397.6977 Disposition of client upon NA NA
completion of involuntary
substance abuse treatment
Part VI Local Ordinance
Prohibition and
Authorization; Admission
Procedures
397.701 Local ordinances affecting NA NA
impairment and public impairment
offenses forbidden
397.702 Authorization of local ordinances NA NA
for treatment of habitual abusers in
licensed secure facilities
Part VII Offender Referrals
397.705 Referral of substance abuse 65D- Offender Referrals under Chapter 397
impaired offenders to service 30.004(35)
providers
397.796 Screening, assessment, and 65D- Offender Referrals under Chapter 397
disposition of juvenile offenders 30.004(35)
Part VI Inmate Substance Abuse 65D-30.004 Exemption from certain common
Programs licensing standards for DOC and DJJ
397.752 Scope of part NA NA
397.753 Definitions NA NA
397.754 Duties and responsibilities of the NA NA
Department of Corrections
Part IX Services Coordination
397.801 Substance abuse impairment NA NA
coordination
397.811 Juvenile substance abuse NA NA
impairment coordination; legislative
findings and intent
397.821 Juvenile substance abuse NA NA

impairment prevention and early
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intervention councils

Part X Juvenile Emergency
Procedures and Children’s
Substance Abuse Services

397.901 Prototype juvenile addictions See 65D- Standards for Additions Receiving
receiving facilities 30.005 Facilities
397.92 Children’s substance abuse NA NA
services system; goals
397.93 Children’s substance abuse NA NA
services; target populations
397.94 Children’s substance abuse NA NA
services; information and referral
network
397.95 Children’s substance abuse NA NA

services; services provided by
licensed providers

397.951 Treatment and sanctions NA NA

397.96 Case management for complex NA NA
substance abuse cases

397.97 Children’s substance abuse NA NA
services; demonstration models

397.98 Children’s substance abuse NA NA
services; utilization management

397.99 School substance abuse NA NA
prevention partnership grants

397.997 Prevention resources; Internet NA NA
website

397.998 Drug-free communities support NA NA

match grants
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Statute & Rule Text

Marchman Act

Chapter 397, F.S.
Part |

General Provisions

397.301 Short title.—This act may be cited as the “Hal
S. Marchman Alcohol and Other Drug Services Act of
1993.”

397.305 Legislative findings, intent, and
purpose.—

(1) Substance abuse is a major health problem and
leads to such profoundly disturbing consequences as
serious impairment, chronic addiction, criminal behavior,
vehicular casualties, spiraling health care costs, AIDS,
and business losses, and profoundly affects the learning
ability of children within our schools and educational
systems. Substance abuse impairment is a disease
which affects the whole family and the whole society and
requires specialized prevention, intervention, and
treatment services that support and strengthen the
family unit. This chapter is designed to provide for
substance abuse services.

(2) It is the purpose of this chapter to provide for a
comprehensive continuum of accessible and quality
substance abuse prevention, intervention, and treatment
services in the least restrictive environment of optimum
care that protects and respects the rights of clients,
especially for involuntary admissions, primarily through
community-based private not-for-profit providers working
with local governmental programs involving a wide
range of agencies from both the public and private
sectors.

(3) It is the intent of the Legislature to ensure within
available resources a full continuum of substance abuse
services based on projected identified needs, delivered
without discrimination and with adequate provision for
specialized needs.

(4) It is the goal of the Legislature to discourage
substance abuse by promoting healthy lifestyles and
drug-free schools, workplaces, and communities.

(5) It is the purpose of the Legislature to integrate
program evaluation efforts, adequate administrative
support services, and quality assurance strategies with
direct service provision requirements and to ensure
funds for these purposes.

Florida Administrative Code
65D-30, FAC

Florida Administrative Code

65D-30.001 Title. These rules shall be known as the
licensure standards for “Substance Abuse Services”.
Specific Authority 397.321(5) FS.

65D-30.002 Definitions

(1) “Abbreviated Treatment Plan” means a shorter version
of a treatment plan that is developed immediately following
placement in an addictions receiving facility or
detoxification component and is designed to expedite
planning of services typically provided to clients placed in
those components.

(2) “Accreditation” means the process by which a provider
satisfies specific nationally accepted administrative, clinical,
medical, and facility standards applied by an accrediting
organization that has been approved by the department.

(3) “Aftercare Plan” means a written plan that_specifies
goals to be achieved by a client or family involved in
aftercare.

(4) “Ancillary Services” means services such as legal,
vocational, employment, mental health, prenatal care,
diagnostic testing, public assistance, child care, and
transportation, that may be either essential or incidental to
a client’s recovery.

(5) “Assessment” means a process used to determine the
type and severity of a client’s substance abuse problem
and includes a psychosocial assessment and, depending
upon the component, a physical health assessment.

(6) “Authorized Agent of the Department” means a qualified
person designated by the department to conduct licensing
inspections and other regulatory duties permitted in
Chapter 397, F.S., Part Il.

(7) “Case Management” means a process which is used
by a provider to ensure that clients receive services
appropriate to their needs and includes linking clients to
services and monitoring the delivery and effectiveness of
those services.

(8) “Certification” means the process by which an
individual achieves nationally accepted standards of
competency and proficiency in the field of substance abuse
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(6) It is the intent of the Legislature to require the
cooperation of departmental programs, services, and
program offices in achieving the goals of this chapter
and addressing the needs of clients.

(7) It is the intent of the Legislature to provide, for
substance abuse impaired adult and juvenile offenders,
an alternative to criminal imprisonment by encouraging
the referral of such offenders to service providers not
generally available within the correctional system
instead of or in addition to criminal penalties.

(8) It is the intent of the Legislature to provide, within
the limits of appropriations and safe management of the
correctional system, substance abuse services to
substance abuse impaired offenders who are
incarcerated within the Department of Corrections, in
order to better enable these inmates to adjust to the
conditions of society presented to them when their terms
of incarceration end.

(9) It is the intent of the Legislature to provide for
assisting substance abuse impaired persons primarily
through health and other rehabilitative services in order
to relieve the police, courts, correctional institutions, and
other criminal justice agencies of a burden that
interferes with their ability to protect people, apprehend
offenders, and maintain safe and orderly communities.

(10) Itis the purpose of the Legislature to establish a
clear framework for the comprehensive provision of
substance abuse services in the context of a
coordinated and orderly system.

(11) Itis the intent of the Legislature that the freedom of
religion of all citizens shall be inviolate. Nothing in this
act shall give any governmental entity jurisdiction to
regulate religious, spiritual, or ecclesiastical services.

397.311 Definitions.—As used in this chapter,
except part VIII:

(1)  “Ancillary services” are services which include, but are
not limited to, special diagnostic, prenatal and
postnatal, other medical, mental health, legal,
economic, vocational, employment, and educational
services.

“Assessment” means the systematic evaluation of
information gathered to determine the nature and
severity of the client’s substance abuse problem and
the client’'s need and motivation for services.
Assessment entails the use of a psychosocial history

through professional experience and a curriculum of study
for addiction professionals that has been recognized by the
department.

(9) “Client Registry” means a system which is used by two
or more providers to share information about clients who
are applying for or presently involved in detoxification or
maintenance treatment using methadone, for the purpose
of preventing the concurrent enroliment of clients with more
than one methadone provider.

(10) “Client” or “Participant” means any person who
receives substance abuse services from a provider.

(11) “Client or Participant Record” means the record of
substance abuse services provided to a client or participant
and includes documentation of progress.

(12) “Clinical Services” means services such as screening,
assessment, placement, treatment planning, counseling,
and case management.

(13) “Clinical Staff’ means those employees of a provider
who are responsible for providing clinical services to
clients.

(14) “Clinical Summary”, as used in the context of these

rules, means a written statement summarizing the results
of the psychosocial assessment relative to the perceived

condition of the client and a further statement of possible
service needs based on the client’s condition.

(15) “Competency and Ability of Applicant” means a
determination that an applicant for a license under Chapter
397, F.S., is able or unable to demonstrate, through a
background check on education and employment history,
the capability of providing substance abuse services in
accordance with applicable laws and regulations.

(16) “Component” means the operational entity of a
provider that is subject to licensing. The primary
components are listed and defined below.

(a)“Addictions Receiving Facility” is a secure, acute-care,
residential facility operated 24 hours-per-day, 7 days per-
week, designated by the department to serve persons
found to be substance abuse impaired as described in
Section 397.675, F.S., and who meet the placement criteria
for this component.

(b) “Detoxification” is a process involving sub-acute_care
that is provided on a residential or an outpatient basis to
assist clients who meet the placement criteria for this
component to withdraw from the physiological and
psychological effects of substance abuse.

(c) “Residential Treatment” is provided on a residential
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(4)

(6)

(7)

(8)

(10)

supplemented, as required by rule, by medical
examinations, laboratory testing, and psychometric
measures.

“Authorized agent of the department” means a person
designated by the department to conduct any audit,
inspection, monitoring, evaluation, or other duty
imposed upon the department pursuant to this
chapter. An authorized agent must be identified by the
department as:

(a) Qualified by the requisite expertise and
experience;

(b) Having a need to know the applicable information;
and

(c) Having the assigned responsibility to carry out the
applicable duty.

“Beyond the safe management capabilities of the
service provider” refers to a client who is in need of:
(a) Supervision;

(b) Medical care; or

(c) Services,

beyond that which the service provider or service
component can deliver.

“Client” means a recipient of alcohol or other drug
services delivered by a service provider but does not
include an inmate pursuant to part VIl unless
expressly so provided.

“Client identifying information” means the name,
address, social security number, fingerprints,
photograph, and similar information by which the
identity of a client can be determined with reasonable
accuracy and speed either directly or by reference to
other publicly available information.

“Court” means, with respect to all involuntary
proceedings under this chapter, the circuit court of the
county in which the judicial proceeding is pending or
where the substance abuse impaired person resides
or is located, and includes any general or special
master that may be appointed by the chief judge to
preside over all or part of such proceeding. Otherwise,
“court” refers to the court of legal jurisdiction in the
context in which the term is used in this chapter.

“Department” means the Department of Children and
Family Services.

“Director” means the chief administrative officer of a
service provider.

“Disclose” or “disclosure” means a communication of

basis 24 hours-per-day, 7 days-per-week, and is_intended
for clients who meet the placement criteria for this
component. For the purpose of these rules, there are five
levels of residential treatment that vary according to the
type, frequency, and duration of services provided.

(d) “Day or Night Treatment with Host Homes” is provided
on a nonresidential basis at least three hours each day and
at least 12 hours each week and is intended for clients who
meet the placement criteria for this level of care. This
component also requires that each client reside with a host
family as part of the treatment protocol.

(e) “Day or Night Treatment” is provided on a
nonresidential basis at least three hours per day and at
least 12 hours each week and is intended for clients who
meet the placement criteria for this component.

(f) “Intensive Outpatient Treatment” is provided on a
nonresidential basis and is intended for clients who meet
the placement criteria for this component. This component
provides structured services each day that may include
ancillary psychiatric and medical services.

(g) “Outpatient Treatment” is provided on a nonresidential
basis and is intended for clients who meet the placement
criteria for this component.

(h)  “Aftercare” involves structured services provided to
individuals who have completed an episode of treatment in
a component and who are in need of continued observation
and support to maintain recovery.

(i) “Intervention” includes activities and strategies that are
used to prevent or impede the development or progression
of substance abuse problems

(j) “Prevention” includes activities and strategies that are
used to preclude the development of substance abuse
problems.

(k) “Medication and Methadone Maintenance Treatment” is
provided on a nonresidential basis which utilizes
methadone or other approved medication in combination
with clinical services to treat persons who are dependent
upon opioid drugs, and is intended for persons who meet
the placement criteria for this component.

(17) “Control of Aggression” means the application of de-
escalation and other approved techniques and procedures
to manage aggressive client behavior.

(18) “Counseling” means the process, conducted in a
facility licensed under Chapter 397, F.S., of engaging a
client in a discussion of issues associated with the client’s
substance abuse and associated problems in an effort to
work toward a constructive resolution of those problems
and ultimately toward recovery.

(19) “Counselor” means a member of the clinical staff,
working in a facility licensed under Chapter 397, F.S.,
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

client identifying information, the affirmative
verification of another person’s communication of
client identifying information, or the communication of
any information of a client who has been identified.
Any disclosure made pursuant to this chapter must be
limited to that information which is necessary to carry
out the purpose of the disclosure.

“Fee system” means a method of establishing charges
for services rendered, in accordance with a client’s
ability to pay, used by providers that receive state
funds.

“For profit” means registered as for profit by the
Secretary of State and recognized by the Internal
Revenue Service as a for-profit entity.

“Habitual abuser” means a person who is brought to
the attention of law enforcement for being substance
impaired, who meets the criteria for involuntary
admission in s. 397.675, and who has been taken into
custody for such impairment three or more times
during the preceding 12 months.

“Hospital” means a hospital or hospital-based
component licensed under chapter 395.

“Impaired” or “substance abuse impaired” means a
condition involving the use of alcoholic beverages or
any psychoactive or mood-altering substance in such
a manner as to induce mental, emotional, or physical
problems and cause socially dysfunctional behavior.

“Individualized treatment or service plan” means an
immediate and a long-range plan for substance abuse
or ancillary services developed on the basis of a
client’s assessed needs.

“Law enforcement officer” means a law enforcement
officer as defined in s. 943.10(1).

“Licensed service provider’ means a public agency
under this chapter, a private for-profit or not-for-profit
agency under this chapter, a physician or any other
private practitioner licensed under this chapter, or a
hospital that offers substance abuse impairment
services through one or more of the following
licensable service components:

(a) Addictions receiving facility, which is a community-
based facility designated by the department to receive,
screen, and assess clients found to be substance
abuse impaired, in need of emergency treatment for
substance abuse impairment, or impaired by
substance abuse to such an extent as to meet the

whose duties primarily consist of conducting and
documenting Services such as counseling, psycho-
educational groups, psychosocial assessment, treatment
planning, and case management.

(20) “Court Ordered” means the result of an order issued
by a court requiring an individual's participation in a
licensed component of a provider under the following
authority:

(a) Civil involuntary as provided under Sections 397.6811
and 397.693, F.S;

(b) Treatment of habitual substance abusers in licensed
secure facilities as provided under Section 397.702, F.S.;
and

(c) Offender referrals as provided under Section 397.705,
F.S.

(21) “Department” means the Department of Children and
Family Services, created pursuant to Section 20.19, F.S.

22) “Diagnostic Criteria" means prevailing standards which
are used to determine a client's mental and physical
condition relative to their need for substance abuse
services, such as those which are described in the current
Diagnostic and Statistical Manual of Mental Disorders.

(23) “Diagnostic Services” means services that are
provided to clients who have been assessed as having
special needs and that will assist in their recovery such as
educational tests, psychometric tests and evaluation,
psychological and psychiatric evaluation and testing, and
specific medical tests.

(24) “Direct Care Staff’ means employees and volunteers
of a provider who provide direct services to clients.

(25) “Direct Services” means services that are provided by
employees or volunteers who have contact or who interact
with clients on a regular basis.

(26) “Discharge Summary” means a written narrative of the
client’s treatment record describing the client’s
accomplishments and problems during treatment, reasons
for discharge, and recommendations for further services.

(27) “District Office” means a local or regional_office of the
department.

28) “Dual Diagnosis" means a diagnosis of a substance
use disorder and a concurrent diagnosis of a psychiatric
disorder.

(29) “Financial Ability” means a provider’s ability to secure
and maintain the necessary financial resources to provide
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criteria for involuntary admission in s. 397.675, and to
provide detoxification and stabilization. An addictions
receiving facility must be state-owned, state-operated,
or state-contracted, and licensed pursuant to rules
adopted by the department’s Substance Abuse
Program Office which include specific authorization for
the provision of levels of care and a requirement of
separate accommodations for adults and minors.
Addictions receiving facilities are designated as
secure facilities to provide an intensive level of care
and must have sufficient staff and the authority to
provide environmental security to handle aggressive
and difficult-to-manage behavior and deter elopement.
(b) Detoxification, which uses medical and
psychological procedures and a supportive counseling
regimen to assist clients in managing toxicity and
withdrawing and stabilizing from the physiological and
psychological effects of substance abuse impairment.
(c) Residential treatment, which provides a structured,
live-in environment within a non-hospital setting on a
24-hours-a-day, 7-days-a-week basis, and which
includes:

1. Facilities that provide room and board and
treatment and rehabilitation within the primary
residential facility; and

2. Facilities that are used for room and board only
and in which treatment and rehabilitation activities are
provided on a mandatory basis at locations other than
the primary residential facility. In this case, facilities
used for room and board and for treatment and
rehabilitation are operated under the auspices of the
same provider, and licensing and regulatory
requirements would apply to both the residential
facility and all other facilities in which treatment and
rehabilitation activities occur.

(d) Day and night treatment, which provides a
nonresidential environment with a structured schedule
of treatment and rehabilitation services.

(e) Outpatient treatment, which provides individual,
group, or family counseling for clients by appointment
during scheduled operating hours, with an emphasis
on assessment and treatment.

(f) Medication and methadone maintenance treatment
that uses methadone or other medication as
authorized by state and federal law, in conjunction
with medical, rehabilitative, and counseling services in
the treatment of clients who are dependent upon
opioid drugs.

(g) Prevention, which is a process involving strategies
aimed at the individual, the environment, or the
substance, which strategies preclude, forestall, or
impede the development of substance abuse
problems and promote responsible personal and
social growth of individuals and families toward full

services to clients in compliance with required standards.

(30) “Impairment” means a physical or psychological
condition directly attributed to the use of alcohol or other
substances of abuse which substantially interferes with an
individual’s level of functioning.

(31) “Inmate Substance Abuse Programs” include
substance abuse services provided within facilities housing
only inmates and operated by or under contract with the
Department of Corrections.

(32) “Initial Treatment Plan” means a preliminary, written
plan of goals and objectives intended to inform the client of
service expectations and to prepare the client for service
provision.

(33) “Intervention Plan” means a written plan of goals and
objectives to be achieved by a client who is involved in
intervention services.

(34) “Involuntary” means the status ascribed to a person
who meets the criteria for admission under Section
397.675, F.S.

(35) “Licensed Bed Capacity” means the total bed capacity
of addictions receiving facilities, residential detoxification
facilities, and residential facilities.

(36) “Licensing Fee” means revenue collected by the
department from a provider required to be licensed under
Section 397.407, F.S.

(37) “Medical Director” means a physician licensed under
Chapters 458 or 459, F.S., who has been designated to
oversee all medical services of a provider and has been
given the authority and responsibility for medical care
delivered by a provider.

(38) “Medical History” means information on the client's
past and present general physical health, including the
effect of substance abuse on the client's health.

(39) “Medical Maintenance” means special clinical
protocols that permit extending the amount of consecutive
take out medication provided to clients who are involved in
medication and methadone maintenance treatment and
who qualify through a special exemption from the
department for participation under these protocols. Medical
maintenance may be either partial (13 consecutive take-
outs) or full (27 consecutive take-outs).

(40) “Medication Error” means medication that is
administered or dispensed to a client in a dose that is
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human potential.

(h) Intervention, which consists of structured services
targeted toward individuals or groups at risk and
focused on reducing those factors associated with the
onset or the early stages of substance abuse, and
related problems.

(19) “Not for profit” means registered as not for profit by the
Secretary of State and recognized by the Internal
Revenue Service as a not-for-profit entity.

(20) “Physician” means a person licensed under chapter
458 to practice medicine or licensed under chapter
459 to practice osteopathic medicine, and may
include, if the context so indicates, an intern or
resident enrolled in an intern or resident training
program affiliated with an approved medical school,
hospital, or other facility through which training
programs are normally conducted.

(21

~

“Preliminary screening” means the gathering of initial
information to be used in determining a person’s need
for assessment or for referral.

(22) “Private practitioner” means a physician licensed
under chapter 458 or chapter 459, a psychologist
licensed under chapter 490, or a clinical social worker,
marriage and family therapist, or mental health
counselor licensed under chapter 491.

(23) “Program evaluation” or “evaluation” means a
systematic measurement of a service provider’s
achievement of desired client or service outcomes.

(24) “Qualified professional” means a physician licensed
under chapter 458 or chapter 459; a professional
licensed under chapter 490 or chapter 491; or a
person who is certified through a department-
recognized certification process for substance abuse
treatment services and who holds, at a minimum, a
bachelor’s degree. A person who is certified in
substance abuse treatment services by a state-
recognized certification process in another state at the
time of employment with a licensed substance abuse
provider in this state may perform the functions of a
qualified professional as defined in this chapter but
must meet certification requirements contained in this
subsection no later than 1 year after his or her date of
employment.

(25) “Quality assurance” means the objective and internal
systematic monitoring of the appropriateness and
quality of client care rendered by a service provider.

higher or lower, with greater or lesser frequency, or that is
the wrong medication than that which is prescribed under a
physician’s order and has the potential to harm the patient.

(41) “Medication and Methadone Maintenance Treatment
Sponsor” means a representative of a medication and
methadone maintenance treatment provider who is
responsible for its operation and who assumes
responsibility for all its employees and volunteers, including
all practitioners, agents, or other persons providing
services at the provider.

(42) “Nursing Physical Screen” means a procedure for
taking a client's medical history and vital signs and
recording any general impressions of a client's current
physical condition, general body functions, and current
medical problems.

(43) “Nursing Support Staff’ means persons who assist
Registered Nurses and Licensed Practical Nurses in
carrying out their duties, but who are not licensed nurses.

(44) “Operating Procedures” means written policies and
procedures governing the organization and operation of a
provider that include methods of implementation and
accountability.

(45) “Organizational Capability” means a provider’s ability
to implement written operating procedures in conformance
with required standards.

(46) “Overlay” means a component operated within
facilities not owned or operated by a provider.

(47) “Physical Examination” means a medical evaluation of
the client's current physical condition.

(48) “Physical Health Assessment” means a series of
services that are provided to evaluate a client's medical
history and present physical condition and include a
medical history, a nursing physical screen, a physical
examination, laboratory tests, tests for contagious
diseases, and other related diagnostic tests.

(49) “Physician” means a person licensed to practice
medicine under Chapters 458 or 459, F.S.

(50) “Placement” means the process used to determine
client admission to, continued stay in, and transfer or
discharge from a component in accordance with specific
criteria.

(51) “Prevention Counseling” means a discussion with a
participant involved in a prevention component that follows
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(26) “Secure facility,” except where the context indicates a
correctional system facility, means a provider that has
the authority to deter the premature departure of
involuntary clients whose leaving constitutes a
violation of a court order or community-based
supervision as provided by law. The term “secure
facility” includes addictions receiving facilities and
facilities authorized by local ordinance for the
treatment of habitual abusers.

(27) “Service provider” or “provider” means a public
agency, a private for-profit or not-for-profit agency, a
person who is a private practitioner, or a hospital
licensed under this chapter or exempt from licensure
under this chapter.

(28) “Service provider personnel” or “personnel” includes
all owners, directors, chief financial officers, staff, and
volunteers, including foster parents, of a service
provider.

(29) “Stabilization” means:
(a) Alleviation of a crisis condition; or
(b) Prevention of further deterioration,
and connotes short-term emergency treatment.

the objectives established in the prevention plan and is
intended to reduce risk factors and increase protective
factors.

(52) “Prevention Plan” means a plan of goals to be
achieved by a client or family involved in structured
prevention activities on a regularly scheduled basis.

(53) “Primary Counselor” means an employee who is part
of the clinical staff and who has primary responsibility for
delivering and coordinating clinical services for specific
clients.

(54) “Private Practice", as used in these rules, means a
sole proprietorship, an individual or individuals using
shared office space, or other business entity, required to be
licensed under Chapter 397, F.S.

(55) “Privately Funded Provider” means a provider which
does not receive funds directly from the department,
Medicaid, or another public agency, and which relies solely
on private funding sources.

(56) “Program Office” means the specific office of the
department identified as the single state authority for
substance abuse.

(57) “Progress Notes” mean written entries made by
clinical staff in the client record that document progress or
lack thereof toward meeting treatment plan objectives, and
which generally address the provision of services, the
client's response to those services, and significant events.

(58) “Protective Factors” means those conditions that
inhibit, reduce, or protect against the probability of the
occurrence of drug use or abuse.

(59) “Provider” means a public agency, a private for-profit
or not-for-profit agency, a person who is in private practice,
and a hospital, licensed under Chapter 397, F.S., or
exempt from licensure.

(60) “Psychosocial Assessment” means a series of
evaluative measures designed to identify the behavioral
and social factors involved in substance abuse and its
symptoms, and is used in the determination of placement
and the development of the treatment plan.

(61) “Publicly Funded Provider” means a provider that
receives funds directly from the department, Medicaid, or
another public agency or is a state agency or local
government agency.

(62) “Qualified Professional” means a physician licensed
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under Chapter 458 or 459, F.S., a practitioner licensed
under Chapter 490 or 491, F.S., or a person who is certified
through a department-recognized certification process as
provided for in subsection 397.311(25), F.S., and Section
397.416, F.S. Individuals who are certified are permitted to
serve in the capacity of a qualified professional, but only
within the scope of their certification.

(63) “Quality Assurance” means a formal method of
evaluating the quality of care rendered by a provider and is
used to promote and maintain an efficient and effective
service delivery system. Quality assurance includes the
use of a quality improvement process to prevent problems
from occurring so that corrective efforts are not required.

(64) “Restraint” means:

(a) Any manual method used or physical or mechanical
device, material, or equipment attached or adjacent to a
client’s body that he or she cannot easily remove and that
restricts freedom of movement or normal access to one’s
body; and

(b) A drug used to control a client’'s behavior when_that
drug is not a standard treatment for the client’s condition.

(65) “Risk Factors” means those conditions affecting a
group, individual, or defined geographic area that increase
the likelihood of a substance use or substance abuse
problem.

(66) “Screening” means a process involving a brief review
of a person’s presenting problem to determine the person’s
appropriateness and eligibility for substance abuse
services and the possible level of services required.

(67) “Seclusion” means the use of a secure, private room
designed to isolate a client who has been determined by a
physician to pose an immediate threat of physical harm to
self or others.

(68) “Services” means assistance that is provided to
clients in their efforts to become and remain substance free
such as counseling, treatment planning, vocational
activities, educational training, and recreational activities.

(69) “Stabilization” means the use of short-term
procedures for the purpose of alleviating an acute condition
related to impairment or to prevent further deterioration of a
client who is impaired.

(70) “Substantial Compliance” means an applicant for a
new license that is in the initial stages of developing
services, has demonstrated the ability to implement the
requirements of these rules through operating procedures,
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Part lll
CLIENT RIGHTS

397.501 RIGHTS OF CLIENTS.--Clients receiving
substance abuse services from any service provider are
guaranteed protection of the rights specified in this section,
unless otherwise expressly provided, and service providers
must ensure the protection of such rights.

(1) RIGHT TO INDIVIDUAL DIGNITY.--The individual
dignity of the client must be respected at all times and upon
all occasions, including any occasion when the client is
admitted, retained, or transported. Substance abuse clients
who are not accused of a crime or delinquent act may not
be detained or incarcerated in jails, detention centers, or
training schools of the state, except for purposes of
protective custody in strict accordance with this chapter. A
client may not be deprived of any constitutional right.

and is thereby eligible for a probationary license.

(71) “Substantial Noncompliance” means that a provider
operating on a regular license has significant violations, or
a pattern of violations, which affects the health, safety, or
welfare of clients and, because of those violations, is
issued an interim license or is subject to other sanctions as
provided for in Section 397.415, F.S.

(72) “Summary Notes” means a written record of the
progress made by clients involved in intervention services
and Level 2 prevention services.

(73) “Supportive Counseling” means a form of counseling
that is primarily intended to provide information and
motivation to clients.

(74) “Transfer Summary” means a written justification of
the circumstances of the transfer of a client from one
component to another or from one provider to another.

(75) “Treatment” means specific clinical and services such
as individual and group counseling.

(76) “Treatment Plan” means an individualized, written
plan of action that directs all treatment services and is
based upon information from the assessment and input
from the client served. The plan establishes client goals
and corresponding measurable objectives, time frames for
completing objectives, and the type and frequency of
services to be provided.

CLIENT RIGHTS
65D-30.004 Common Licensing Standards.

(29) Client Rights. Individuals applying for or receiving
substance abuse services are guaranteed the protection of
fundamental human, civil, constitutional, and statutory
rights, including those specified in subsections 397.501(1)-
(10), F.S.

(a) Provisions. Basic client rights shall include:

1. Provisions for informing the client, family member, or
authorized guardian of their rights and responsibilities,
assisting in the exercise of those rights, and an accessible

grievance system for resolution of conflicts;

2. Provisions assuring that a grievance may be filed for
any reason with cause;

3. The prominent posting of notices informing clients of the
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(2) RIGHT TO NONDISCRIMINATORY
SERVICES.--

(a) Service providers may not deny a client access to
substance abuse services solely on the basis of race,
gender, ethnicity, age, sexual preference, human
immunodeficiency virus status, prior service departures
against medical advice, disability, or number of relapse
episodes. Service providers may not deny a client who
takes medication prescribed by a physician access to
substance abuse services solely on that basis. Service
providers who receive state funds to provide substance
abuse services may not, provided space and sufficient
state resources are available, deny a client access to
services based solely on inability to pay.

(b) Each client in treatment must be afforded the
opportunity to participate in the formulation and periodic
review of his or her individualized treatment or service plan
to the extent of his or her ability to so participate.

(c) ltis the policy of the state to use the least restrictive
and most appropriate services available, based on the
needs and the best interests of the client and consistent
with optimum care of the client.

(d) Each client must be afforded the opportunity to
participate in activities designed to enhance self-image.

(3) RIGHT TO QUALITY SERVICES.--

(a) Each client must be delivered services suited to his or
her needs, administered skillfully, safely, humanely, with
full respect for his or her dignity and personal integrity, and
in accordance with all statutory and regulatory
requirements.

(b) These services must include the use of methods and
techniques to control aggressive client behavior that poses
an immediate threat to the client or to other persons. Such
methods and techniques include the use of restraints, the
use of seclusion, the use of time-out, and other behavior
management techniques. When authorized, these methods
and techniques may be applied only by persons who are
employed by service providers and trained in the
application and use of these methods and techniques. The
department must specify by rule the methods that may be
used and the techniques that may be applied by service
providers to control aggressive client behavior and must
specify by rule the physical facility requirements for
seclusion rooms, including dimensions, safety features,
methods of observation, and contents.

(4) RIGHT TO COMMUNICATION.--

(a) Each client has the right to communicate freely and
privately with other persons within the limitations imposed
by service provider policy.

(b) Because the delivery of services can only be effective
in a substance abuse free environment, close supervision

grievance system;
4. Access to grievance submission forms;

5. Education of staff in the importance of the grievance
system and client rights;

6. Specific levels of appeal with corresponding time frames
for resolution;

7. Timely receipt of a filed grievance;

8. The logging and tracking of filed grievances until
resolved or concluded by actions of the provider’s
governing body;

9. Written notification of the decision to the appellant; and

10. Analysis of trends to identify opportunities for
improvement.

(b) Providing Information to Affected Parties.
Notification to all parties of these rights shall include
affirmation of an organizational non-relationship policy that
protects a party’s right to file a grievance or express their
opinion and invokes applicability of state and federal
protections. Providers shall post the number of the abuse
hotline, the local Florida Advocacy Council, and the district
Alcohol, Drug Abuse, and Mental Health Program Office in
a conspicuous place within each facility and provide a copy
to each client placed in services.

(c) Implementation of Client Rights Requirements by
Department of Corrections. In lieu of the requirements of
this subsection, and in the case of Inmate Substance
Abuse Programs operated by or under contract with the
Department of Corrections, the Department of Corrections
shall adhere to the requirements found in Chapter 33-103,
F.A.C., titled Inmate Grievances.

(d) Implementation of Client Rights Requirements by
Department of Juvenile Justice. In lieu of the
requirements of this subsection, and in the case of
commitment programs and detention facilities operated by
or under contract with the Department of Juvenile Justice,
the Department of Juvenile Justice policies regarding client
grievances shall be followed.

65E-30.005(14), F.A.C. -- Restraint and Seclusion.

Restraint and seclusion can only be used in emergency
situations to ensure the physical safety of the client, other
clients, staff, or visitors and only when less restrictive
interventions have been determined to be ineffective.
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of each client's communications and correspondence is
necessary, particularly in the initial stages of treatment, and
the service provider must therefore set reasonable rules for
telephone, mail, and visitation rights, giving primary
consideration to the well-being and safety of clients, staff,
and the community. It is the duty of the service provider to
inform the client and his or her family if the family is
involved at the time of admission about the provider's rules
relating to communications and correspondence.

(5) RIGHT TO CARE AND CUSTODY OF
PERSONAL EFFECTS OF CLIENTS.--A client has the
right to possess clothing and other personal effects. The
service provider may take temporary custody of the client's
personal effects only when required for medical or safety
reasons, with the reason for taking custody and a list of the
personal effects recorded in the client's clinical record.

(6) RIGHT TO EDUCATION OF MINORS.--Each
minor client in a residential service component is
guaranteed education and training appropriate to his or her
needs. The service provider shall coordinate with local
education agencies to ensure that education and training is
provided to each minor client in accordance with other
applicable laws and regulations and that parental
responsibilities related to such education and training are
established within the provisions of such applicable laws
and regulations. Nothing in this chapter may be construed
to relieve any local education authority of its obligation
under law to provide a free and appropriate education to
every child.

(7) RIGHT TO CONFIDENTIALITY OF CLIENT
RECORDS.

(a) The records of service providers which pertain to the
identity, diagnosis, and prognosis of and service provision
to any individual client are confidential in accordance with
this chapter and with applicable federal confidentiality
regulations and are exempt from the provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution. Such
records may not be disclosed without the written consent of
the client to whom they pertain except that appropriate
disclosure may be made without such consent:

1. To medical personnel in a medical emergency.

2. To service provider personnel if such personnel need to
know the information in order to carry out duties relating to
the provision of services to a client.

3. To the secretary of the department or the secretary's
designee, for purposes of scientific research, in accordance
with federal confidentiality regulations, but only upon
agreement in writing that the client's name and other
identifying information will not be disclosed.

4. In the course of review of records on service provider

Restraint and seclusion shall not be employed as
punishment or for the convenience of staff and shall be
consistent with the rights of clients, as described in
subsection 65D-30.004(29), F.A.C.

(a) Training. All staff who implement written orders for
restraint or seclusion shall have documented training in the
proper use of the procedures, including formal certification
in control of aggression techniques, and this training shall
be documented in their personnel file. Training shall occur
initially and a minimum of two hours annually thereafter.

(b) Restraint and Seclusion Orders. Providers shall
implement the following requirements regarding the use of
restraint and seclusion orders.

1. Orders for the use of restraint or seclusion must not be
written as a standing order or on an as needed basis.

2. The treating physician, or other medically qualified
designee identified in accordance with the medical protocol
established in subsection 65D-30.004(7), F.A.C., must be
consulted as soon as possible, but no longer than one hour
after the initiation of restraint or seclusion. Further, in the
case of adults, the physician, or other medically qualified
designee identified in accordance with the medical protocol
established in subsection 65D-30.004(7), F.A.C., must
conduct a_face-to-face evaluation of the client within four
hours of the initiation of restraint or seclusion. In the case
of children age 17 and under, this shall occur within two
hours of initiation of restraint or seclusion.

3. Each written order for restraint or seclusion is limited to
4 hours for adults, 2 hours for children and adolescents
ages 9 to 17, and 1 hour for children under 9. The original
order may only be renewed in accordance with these time
limits for up to a total of 24 hours. After the original order
expires, a physician or qualified professional licensed
under Chapters 4900r 491, F.S., must see and assess the
patient before issuing a new order.

4. The use of restraint and seclusion must be implemented
in the least restrictive manner possible. In addition,
restraint and seclusion must be applied in accordance with
safe and appropriate techniques and ended at the earliest
possible time.

5. Restraint and seclusion may not be used simultaneously
unless a client is continually monitored face-to-face by an
assigned staff member, or continually monitored by staff
using both video and audio equipment.

6. The condition of the client who is in restraint or
seclusion must be assessed, monitored, and reevaluated at
least every 15 minutes.

(c) Restraint and Seclusion Log Book. A continuing log
book shall be maintained by each provider that will indicate,
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premises by persons who are performing an audit or
evaluation on behalf of any federal, state, or local
government agency, or third-party payor providing financial
assistance or reimbursement to the service provider;
however, reports produced as a result of such audit or
evaluation may not disclose client names or other
identifying information and must be in accord with federal
confidentiality regulations.

5. Upon court order based on application showing good
cause for disclosure. In determining whether there is good
cause for disclosure, the court shall examine whether the
public interest and the need for disclosure outweigh the
potential injury to the client, to the service provider-client
relationship, and to the service provider itself.

(b) The restrictions on disclosure and use in this section do
not apply to communications from provider personnel to
law enforcement officers which:

1. Are directly related to a client's commission of a crime
on the premises of the provider or against provider
personnel or to a threat to commit such a crime; and

2. Are limited to the circumstances of the incident,
including the client status of the individual committing or
threatening to commit the crime, that individual's name and
address, and that individual's last known whereabouts.

(c) The restrictions on disclosure and use in this section do
not apply to the reporting of incidents of suspected child
abuse and neglect to the appropriate state or local
authorities as required by law. However, such restrictions
continue to apply to the original substance abuse client
records maintained by the provider, including their
disclosure and use for civil or criminal proceedings which
may arise out of the report of suspected child abuse and
neglect.

(d) Any answer to a request for a disclosure of client
records which is not permissible under this section or under
the appropriate federal regulations must be made in a way
that will not affirmatively reveal that an identified individual
has been, or is being diagnosed or treated for substance
abuse. The regulations do not restrict a disclosure that an
identified individual is not and never has been a client.
(e)1. Since a minor acting alone has the legal capacity to
voluntarily apply for and obtain substance abuse treatment,
any written consent for disclosure may be given only by the
minor client. This restriction includes, but is not limited to,
any disclosure of client identifying information to the parent,
legal guardian, or custodian of a minor client for the
purpose of obtaining financial reimbursement.

2. When the consent of a parent, legal guardian, or
custodian is required under this chapter in order for a minor
to obtain substance abuse treatment, any written consent
for disclosure must be given by both the minor and the
parent, legal guardian, or custodian.

(f) An order of a court of competent jurisdiction authorizing
disclosure and use of confidential information is a unique

by name, the clients who have been placed in restraint or
seclusion, the date, and specified reason for restraint or
seclusion, and length of time in restraint or seclusion. The
log book shall be signed and dated by the R.N. on duty.

(d) Observation of Clients. Staff shall conduct a visual
observation of Clients who are placed in restraint or
seclusion every 15 minutes. The observation shall be
documented in the restraint and seclusion log book, and
shall include the time of the observation and description of
the condition of the client.

(e) Basic Rights. While in restraint or seclusion, clients
shall be permitted to have regular meals, maintain personal
hygiene, use the toilet and, as long as there is no present
danger to the client or others, permitted freedom of
movement for at least 10 minutes each hour.

(f) Post Restraint or Seclusion. Upon completion of the
use of restraint or seclusion, the client shall receive a
nursing physical screen by an R.N. that will include an
assessment of the client’s vital signs, current physical
condition, and general body functions. The screening shall
be documented in the client record. In addition, supportive
counseling shall be provided in accordance with the needs
of the client in an effort to transition the client from restraint
or seclusion.

(g) Seclusion Room Facility Requirements. Providers
shall have at least one seclusion room located in the
facility. Seclusion rooms shall incorporate the following
minimum facility standards.

1. Seclusion rooms shall be free from sharp edges or
corners and constructed to withstand repeated physical
assaults. Walls shall be either concrete block or double
layered to provide resistance. The ceilings shall be a
minimum of eight feet in clear height, hard-coated, and
fixtures shall be recessed and tamper proof. Lighting
fixtures shall be non-breakable and shall be installed with
tamper-proof screws, as shall any other items in the
seclusion room. Seclusion room doors shall be heavy
wood or metal at least 36 inches in width and shall open
outward. The doorframe shall be resistant to damage; and
thoroughly secured.

2. A bed in the addictions receiving facility seclusion room
is optional. If a bed is included, it shall be sturdily
constructed, without sharp edges and bolted to the floor.
Its placement in the room shall provide adequate space for
staff to apply restraints and shall not permit individuals to
tamper with the lights, smoke detectors, cameras, or other
items that may be in the ceiling of the room. There shall be
a rheostat control mechanism outside the room to adjust
the illumination of the light in the seclusion room.
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kind of court order. Its only purpose is to authorize a
disclosure or use of client identifying information which
would otherwise be prohibited by this section. Such an
order does not compel disclosure. A subpoena or a similar
legal mandate must be issued in order to compel
disclosure. This mandate may be entered at the same time
as, and accompany, an authorizing court order entered
under this section.

(g) An order authorizing the disclosure of client records
may be applied for by any person having a legally
recognized interest in the disclosure which is sought. The
application may be filed separately or as part of a pending
civil action in which it appears that the client records are
needed to provide evidence. An application must use a
fictitious name, such as John Doe or Jane Doe, to refer to
any client and may not contain or otherwise disclose any
client identifying information unless the client is the
applicant or has given a written consent to disclosure or the
court has ordered the record of the proceeding sealed from
public scrutiny.

(h) The client and the person holding the records from
whom disclosure is sought must be given adequate notice
in a manner which will not disclose client identifying
information to other persons, and an opportunity to file a
written response to the application, or to appear in person,
for the limited purpose of providing evidence on the
statutory and regulatory criteria for the issuance of the
court order.

(i) Any oral argument, review of evidence, or hearing on
the application must be held in the judge's chambers or in
some manner which ensures that client identifying
information is not disclosed to anyone other than a party to
the proceeding, the client, or the person holding the record,
unless the client requests an open hearing. The proceeding
may include an examination by the judge of the client
records referred to in the application.

(i) A court may authorize the disclosure and use of client
records for the purpose of conducting a criminal
investigation or prosecution of a client only if the court finds
that all of the following criteria are met:

1. The crime involved is extremely serious, such as one
which causes or directly threatens loss of life or serious
bodily injury, including but not limited to homicide, sexual
assault, sexual battery, kidnapping, armed robbery, assault
with a deadly weapon, and child abuse and neglect.

2. There is reasonable likelihood that the records will
disclose information of substantial value in the investigation
or prosecution.

3. Other ways of obtaining the information are not
available or would not be effective.

4. The potential injury to the client, to the physician-client
relationship and to the ability of the program to provide
services to other clients is outweighed by the public interest
and the need for the disclosure.

3. There shall be a vision panel in the door of the seclusion
room, which provides a view of the entire room. This vision
panel shall be Lexan or other suitable strong material and it
shall be securely mounted in the door. Provisions shall be
made to ensure privacy from the public and other clients
while providing easy access for staff observation.

4. Seclusion rooms shall be a minimum of 70 square feet
with no wall less than 8 feet.

5. Fire sprinkler heads shall be ceiling mounted and either
recessed or flush-mounted without a looped spray
dispersal head.

6. Each seclusion room will allow for two-way
communication and emergency calling.

7. Inthose instances where the full interior of the
seclusion room can not be seen from the nurse’s station,
the seclusion room shall have an electronic visual
monitoring system capable of viewing the entire room from
the nurse’s station.

65D-30.004(28), F.A.C. Confidentiality.

Providers shall comply with Title 42, Code of Federal
Regulations, Part 2, titled "Confidentiality of Alcohol and
Drug Abuse Patient Records," and with subsections
397.419(7) and 397.501(7), F.S., paragraphs
397.6751(2)(a) and (c), F.S., and Section 397.752, F.S.,
regarding confidential client information.

65D-30.004(12), F.A.C. Client/Participant Records.

Record Management System. Client/participant records
shall be kept secure from unauthorized access and
maintained in accordance with 42 Code of Federal
Regulations, Part 2 and subsection 397.501(7), F.S.
Providers shall have record management procedures
regarding content, organization, and use of records. The
record management system shall meet the following
additional requirements.

1. Original client records shall be signed in ink and by
hand.

2. Record entries shall be legible.

3. In those instances where records are maintained
electronically, a staff identifier code will be accepted in lieu
of a signature.

4. Documentation within records shall not be deleted.

5. Amendments or marked-through changes shall be
initialed and dated by the individual making such changes.

Federal regulations also govern the confidentiality and
privacy of medical records and protected alcohol and drug
abuse information under 42CFR, Part 2, and the Health
Insurance Portability and Accountability Act of 1996
(HIPAA) 45 CFR Parts 160 and 164.
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(8) RIGHT TO COUNSEL.--Each client must be
informed that he or she has the right to be represented by
counsel in any involuntary proceeding for assessment,
stabilization, or treatment and that he or she, or if the client
is a minor his or her parent, legal guardian, or legal
custodian, may apply immediately to the court to have an
attorney appointed if he or she cannot afford one.

(9) RIGHT TO HABEAS CORPUS.--At any time, and
without notice, a client involuntarily retained by a
provider, or the client's parent, guardian, custodian, or
attorney on behalf of the client, may petition for a writ
of habeas corpus to question the cause and legality of
such retention and request that the court issue a writ
for the client's release.

(10) LIABILITY AND IMMUNITY .--

(a) Service provider personnel who violate or abuse any
right or privilege of a client under this chapter are liable for
damages as determined by law.

(b) All persons acting in good faith, reasonably, and
without negligence in connection with the preparation or
execution of petitions, applications, certificates, or other
documents or the apprehension, detention, discharge,
examination, transportation, or treatment of a person under
the provisions of this chapter shall be free from all liability,
civil or criminal, by reason of such acts.

397.581 Unlawful activities relating to client
assessment and treatment; penalties

(1) Knowingly furnishing false information for the purpose
of obtaining emergency or other involuntary admission for
any person is a misdemeanor of the first degree,
punishable as provided in s. 775.082 and by a fine not
exceeding $5,000.

(2) Causing or otherwise securing, or conspiring with or
assisting another to cause or secure, without reason for
believing a person to be impaired, any emergency or other
involuntary procedure for the person is a misdemeanor of
the first degree, punishable as provided in s. 775.082 and
by a fine not exceeding $5,000.

(3) Causing, or conspiring with or assisting another to
cause, the denial to any person of any right accorded
pursuant to this chapter is a misdemeanor of the first

degree, punishable as provided in s. 775.082 and by a fine
not exceeding $5,000.

65D-30.004(25), F.A.C. Special In-Residence
Requirements. Providers that house males and females
together within the same facility shall provide separate
sleeping arrangements for these clients. Providers which
serve adults in the same facility as persons under 18 years
of age shall ensure client safety and programming
according to age.

(26) Reporting of Abuse, Neglect, and Deaths.
Providers shall adhere to the statutory requirements for
reporting abuse, neglect, and deaths of children under
Chapter 39, F.S., and of adults under Section 415.1034,
F.S., and paragraph 397.501(7)(c), F.S.

(27) Incident Reporting Pursuant to paragraph
397.419(2)(f), F.S. Incident reporting is required of all
providers and shall be conducted in accordance with
Children and Families Operating Procedure 215-6,
incorporated herein by reference. Copies of CFOP 215-6
may be obtained from the Department of Children and
Families, Substance Abuse Program office, 1317
Winewood Boulevard, Tallahassee, Florida 32399-0700.
Incident reporting shall include the following:

(a) A broad definition of "incident" to include medication
errors, violations of crucial procedures, and actions
resulting in physical injury;

(b) A provision that a written incident report must be filed
with the district Alcohol, Drug Abuse, and Mental Health
Program Office of the department within 1 calendar day of
the incident when an action or inaction has a negative
affect on the health or safety of the client, or violates the
rights of a client;

(c) Employee training in reporting procedures and
requirements that includes the affirmative duty
requirements and protections of Chapter 415, F.S., and
Title V of the Americans with Disabilities Act; and

(d) Reporting, tracking, and responding to incidents in
accordance with departmental regulation.

65D-30.004(23) Compulsory School Attendance
For Minors. Providers which admit juveniles between the
ages of 6 and 16 shall comply with Chapter 232, F.S.,
entitled Compulsory School Attendance; Child Welfare.

(30) Client Employment. Providers shall ensure that all
work performed by a client is voluntary, justified by the
treatment plan, and that all wages, if any, are in
accordance with applicable wage and disability laws and
regulations.

65D-30.004(37) Persons with a Dual Diagnosis of
Substance Abuse and Psychiatric Problems.
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PART IV
VOLUNTARY ADMISSIONS PROCEDURES

397.601 Voluntary Admissions.--

(1) A person who wishes to enter treatment for substance
abuse may apply to a service provider for voluntary
admission.

(2) Within the financial and space capabilities of the
service provider, a person must be admitted to treatment
when sufficient evidence exists that the person is impaired
by substance abuse and the medical and behavioral
conditions of the person are not beyond the safe
management capabilities of the service provider.

(3) The service provider must emphasize admission to the
service component that represents the least restrictive
setting that is appropriate to the person's treatment needs.

(4)(a) The disability of minority for persons under 18 years
of age is removed solely for the purpose of obtaining
voluntary substance abuse impairment services from a
licensed service provider, and consent to such services by
a minor has the same force and effect as if executed by a
client who has reached the age of majority. Such consent is
not subject to later disaffirmance based on minority.

(b) Except for purposes of law enforcement activities in
connection with protective custody, the disability of minority
is not removed if there is an involuntary admission for
substance abuse services, in which case parental
participation may be required as the court finds
appropriate.

PART V
INVOLUNTARY ADMISSIONS PROCEDURES
A. General Provisions

397.675 Criteria for involuntary admissions,
including protective custody, emergency admission, and
other involuntary assessment, involuntary treatment, and
alternative involuntary assessment for minors, for purposes

of assessment and stabilization, and for involuntary
treatment.--A person meets the criteria for involuntary
admission if there is good faith reason to believe the

Providers shall develop and implement operating
procedures for serving or arranging services for persons
with dual diagnosis disorders.

COMMON LICENSING STANDARDS
65D-30.004((36), F.A.C.

(36) Voluntary and Involuntary Placement Under
Chapter 397, F.S., Parts IVand V.

(a) Eligibility Determination.

1. Voluntary Placement. To be considered eligible for
treatment on a voluntary basis, an applicant for services
must meet diagnostic criteria for substance abuse related
disorders.

COMMON LICENSING STANDARDS
65D-30.004 (36), F.A.C.

(36) Voluntary and Involuntary Placement Under
Chapter 397, F.S., Parts IV and V.

(a) Eligibility Determination.

1. Voluntary Placement. To be considered eligible for
treatment on a voluntary basis, an applicant for services
must meet diagnostic criteria for substance abuse related
disorders.

2. Involuntary Placement. To be considered eligible for
services on an involuntary basis, a person must meet the
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person is substance abuse impaired and, because of such
impairment:

(1) Has lost the power of self-control with respect to
substance use; and either

(2)(a) Has inflicted, or threatened or attempted to inflict, or
unless admitted is likely to inflict, physical harm on himself
or herself or another; or

(b) Is in need of substance abuse services and, by reason
of substance abuse impairment, his or her judgment has
been so impaired that the person is incapable of
appreciating his or her need for such services and of
making a rational decision in regard thereto; however, mere
refusal to receive such services does not constitute
evidence of lack of judgment with respect to his or her need
for such services.

397.6751 Service provider responsibilities
regarding involuntary admissions.--

(1) Itis the responsibility of the service provider to:

(a) Ensure that a person who is admitted to a licensed
service component meets the admission criteria specified
in s. 397.675;

(b) Ascertain whether the medical and behavioral
conditions of the person, as presented, are beyond the safe
management capabilities of the service provider;

(c) Provide for the admission of the person to the service
component that represents the least restrictive available
setting that is responsive to the person's treatment needs;
(d) Verify that the admission of the person to the service
component does not result in a census in excess of its
licensed service capacity;

(e) Determine whether the cost of services is within the
financial means of the person or those who are financially
responsible for the person's care; and

(f) Take all necessary measures to ensure that each client
in treatment is provided with a safe environment, and to
ensure that each client whose medical condition or
behavioral problem becomes such that he or she cannot be
safely managed by the service component is discharged
and referred to a more appropriate setting for care.

(2)(@) When, in the judgment of the service provider, the
person who is being presented for involuntary admission
should not be admitted because of his or her failure to meet
admission criteria, because his or her medical or behavioral
conditions are beyond the safe management capabilities of
the service provider, or because of a lack of available
space, services, or financial resources to pay for his or her
care, the service provider, in accordance with federal
confidentiality regulations, must attempt to contact the
referral source, which may be a law enforcement officer,

criteria for involuntary placement as specified in Section
397.675, F.S.

(b) Provider Responsibilities Regarding Involuntary
Placement.

1. Persons who are involuntarily placed shall be served
only by licensed service providers as defined in subsection
397.311(19), F.S., and only in those components permitted
to admit clients on an involuntary basis.

2. Providers which accept involuntary referrals must
provide a description of the eligibility and diagnostic criteria
and the placement process to be followed for each of the
involuntary placement procedures described under
Sections 397.677, 397.679, 397.6798, 397.6811, and
397.693, F.S.

3. Clients shall be referred to more appropriate services if
the provider determines that the person should not be
placed or should be discharged. Such referral shall follow
the requirements found in paragraphs 397.6751(2)(a)(b)(c)
and 397.6751(3)(a)(b), F.S. The decision to refuse to
admit or to discharge shall be made by a qualified
professional. Any attempts to contact the referral source
must be made in accordance with Title 42, Code of Federal
Regulations, Part 2.

4. In those cases in which the court ordering involuntary
treatment includes a requirement in the court order for
notification of proposed release, the provider must notify
the original referral source in writing. Such notification shall
comply with legally defined conditions and timeframes and
conform to confidentiality regulations found in Title 42,
Code of Federal Regulations, Part 2, and subsection
397.501(7), F.S.

(c) Assessment Standards for Involuntary Treatment
Proceedings. Providers that make assessments available
to the court regarding hearings for involuntary treatment
must define the process used to complete the assessment.
This includes specifying the protocol to be utilized, the
format and content of the report to the court, and the
internal procedures used to ensure that assessments are
completed and submitted within legally specified
timeframes. For persons assessed under an involuntary
order, the provider shall address the means by which the
physician's review and signature for involuntary
assessment and stabilization and the signature of a
qualified professional for involuntary assessments only, will
be secured. This includes the process that will be used to
notify affected parties stipulated in the petition.

(d) Provider Initiated Involuntary Admission Petitions.
Providers are authorized to initiate petitions under the
involuntary assessment and stabilization and involuntary
treatment provisions when that provider has direct
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physician, parent, legal guardian if applicable, court and
petitioner, or other referring party, to discuss the
circumstances and assist in arranging for alternative
interventions.

(b) When the service provider is unable to reach the
referral source, the service provider must refuse admission
and attempt to assist the person in gaining access to other
appropriate services, if indicated.

(c) Upon completing these efforts, the service provider
must, within one workday, report in writing to the referral
sources, in compliance with federal confidentiality
regulations:

1. The basis for the refusal to admit the person, and

2. Documentation of the service provider's efforts to
contact the referral source and assist the person, when
indicated, in gaining access to more appropriate services.

(3) When, in the judgment of the service provider, the
medical conditions or behavioral problems of an involuntary
client become such that they cannot be safely managed by
the service component, the service provider must
discharge the client and attempt to assist him or her in
securing more appropriate services in a setting more
responsive to his or her needs. Upon completing these
efforts, the service provider must, within 72 hours, report in
writing to the referral source, in compliance with federal
confidentiality regulations:

(a) The basis for the client's discharge, and

(b) Documentation of the service provider's efforts to assist
the person in gaining access to appropriate services.

397.6752 Referral of involuntarily admitted client
for voluntary treatment.--Upon giving his or her written
informed consent, an involuntarily admitted client may be
referred to a service provider for voluntary admission when
the service provider determines that the client no longer
meets involuntary criteria.

397.6758 Release of client from protective
custody, emergency admission, involuntary
assessment, involuntary treatment, and
alternative involuntary assessment of a minor

.--A client involuntarily admitted to a licensed service
provider may be released without further order of the court
only by a qualified professional in a hospital, a
detoxification facility, an addictions receiving facility, or any
less restrictive treatment component. Notice of the release
must be provided to the applicant in the case of an
emergency admission or an alternative involuntary
assessment for a minor, or to the petitioner and the court if
the involuntary assessment or treatment was court ordered.
In the case of a minor client, the release must be:

(1) To the client's parent, legal guardian, or legal custodian
or the authorized designee thereof;

knowledge of the respondent's substance abuse
impairment or when an extension of the involuntary
admission period is needed. Providers shall specify the
circumstances under which a petition will be initiated and
the means by which petitions will be drafted, presented to
the court, and monitored through the process. This shall
be in accordance with Title 42, Code of Federal
Regulations, Part 2. The forms to be utilized and the
methods to be employed to ensure adherence to legal
timeframes shall be included in the procedures.

65D-30.004(13), F.A.C.

(13) Screening. This requirement applies to addictions
receiving facilities, detoxification, residential treatment, day
or night treatment with host homes, day or night treatment,
intensive outpatient treatment, outpatient treatment,
medication and methadone maintenance treatment, and
intervention.

(a) Determination of Appropriateness and Eligibility for
Placement. The condition and needs of the client shall
dictate the urgency and timing of screening. For example,
in those cases involving an involuntary placement,
screening may occur after the client has been placed in a
component such as detoxification. Persons requesting
services shall be screened to determine appropriateness
and eligibility for placement or other_disposition. The
person conducting the screening shall document the
rationale for any action taken.

(b) Consent for Drug Screen. If required by the
circumstances pertaining to the client’s need for screening,
or dictated by the standards for a specific component,
clients shall give informed consent for a drug screen.

(c) Consent for Release of Information. Consent for the
release of information shall include information required in
42 Code of Federal Regulations, Part 2., and may be
signed by the client only if the form is complete.

(d) Consent for Services. A consent for services form shall
be signed by the client prior to or upon placement, with the
exception of involuntary placements.

(14) Assessment. Each client placed into an addictions
receiving facility, detoxification, residential treatment, day
or night treatment with host homes, day or night treatment,
intensive outpatient treatment, outpatient treatment, and
medication and methadone maintenance treatment shall
undergo an assessment of the nature and severity of their
substance abuse problem. The assessment shall include a
physical health assessment and a psychosocial
assessment.
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(2) To the Department of Children and Family Services
pursuant to s. 39.401; or

(3) To the Department of Juvenile Justice pursuant to s.
984.13.

397.6759 Parental participation in treatment.--A
parent, legal guardian, or legal custodian who seeks
involuntary admission of a minor pursuant to ss. 397.675-
397.6977 is required to participate in all aspects of
treatment as determined appropriate by the director of the
licensed service provider.

B. Noncourt Involved Admissions:
Protective Custody

397.677 Protective custody; circumstances
justifying.--A law enforcement officer may implement
protective custody measures as specified in this part when
a minor or an adult who appears to meet the involuntary
admission criteria in s. 397.675 is:

(1) Brought to the attention of law enforcement; or

(2) In a public place.

397.6771 Protective custody with consent.--A
person in circumstances which justify protective custody,
as described in s. 397.677, may consent to be assisted by
a law enforcement officer to his or her home, to a hospital,
or to a licensed detoxification or addictions receiving
facility, whichever the officer determines is most
appropriate.

397.6772 Protective custody without consent.--

(1) If a person in circumstances which justify protective
custody as described in s. 397.677 fails or refuses to
consent to assistance and a law enforcement officer has
determined that a hospital or a licensed detoxification or
addictions receiving facility is the most appropriate place
for the person, the officer may, after giving due
consideration to the expressed wishes of the person:

(a) Take the person to a hospital or to a licensed
detoxification or addictions receiving facility against the
person's will but without using unreasonable force; or
(b) In the case of an adult, detain the person for his or her
own protection in any municipal or county jail or other
appropriate detention facility.

Such detention is not to be considered an arrest for any
purpose, and no entry or other record may be made to
indicate that the person has been detained or charged with
any crime. The officer in charge of the detention facility

(a) Physical Health Assessment. Inmate Substance
Abuse Programs operated by or under contract with the
Department of Corrections are exempt from the
requirements of this paragraph but shall provide such
services as required in Chapter 33-19, F.A.C., titled Health
Services. Juvenile Justice Commitment Programs and
detention facilities operated by or under contract with the
Department of Juvenile Justice are exempt from the
requirements of this subsection but shall provide such
services as required in the policies, standards, and
contractual conditions established by the Department of
Juvenile Justice.

1. Nursing Physical Screen. A nursing physical screen
shall be completed on each person considered for
placement in an addictions receiving facility or a
detoxification component. The screen shall be completed
by an R.N. or by an L.P.N. and_countersigned by an R.N.
The results of the screen shall be documented by the nurse
providing the service and signed and dated by that person.
If the nursing physical screen is completed in lieu of a
medical history, further action shall be in accordance with
the medical protocol established under subsection 65D-
30.004(7), F.A.C.

2. Medical History. A medical history shall be completed
on each client.

a. For residential treatment, day or night treatment with
host homes, and medication and methadone maintenance
treatment, the history shall be completed within 30 calendar
days prior to placement, or within one calendar day of
placement.

b. For day or night treatment, intensive outpatient
treatment, and fer outpatient treatment, a medical history
shall_be completed within 30 calendar days prior to or upon
placement.

For the components identified in sub-subparagraph a., the
medical history shall be completed by the physician, or in
accordance with the medical protocol established in
subsection 65D-30.004(7), F.A.C. Further, the history shall
be reviewed, signed and dated by the physician in
accordance with the medical protocol established in
subsection 65D-30.004(7), F.A.C. For the components
identified in sub-subparagraph b., the medical history shall
be completed by the client or the client’s legal guardian.
For all components, the medical history shall be maintained
in the client record and updated annually if a client remains
in treatment for more than 1 year.

3. Physical Examination. A physical examination shall be
completed on each client.

a. For addictions receiving facilities and fer detoxification,
the physical examination shall be completed within 7
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must notify the nearest appropriate licensed service
provider within the first 8 hours after detention that the
person has been detained. It is the duty of the detention
facility to arrange, as necessary, for transportation of the
person to an appropriate licensed service provider with an
available bed. Persons taken into protective custody must
be assessed by the attending physician within the 72-hour
period and without unnecessary delay, to determine the
need for further services.

(2) The nearest relative of a minor in protective custody
must be notified by the law enforcement officer, as must
the nearest relative of an adult, unless the adult requests
that there be no notification.

397.6773 Dispositional alternatives after
protective custody.--

(1) Aclient who is in protective custody must be released
by a qualified professional when:

(a) The client no longer meets the involuntary admission
criteria in s. 397.675(1);

(b) The 72-hour period has elapsed; or

(c) The client has consented to remain voluntarily at the
licensed service provider.

(2) A client may only be retained in protective custody
beyond the 72-hour period when a petition for involuntary
assessment or treatment has been initiated. The timely
filing of the petition authorizes the service provider to retain
physical custody of the client pending further order of the
court.

397.6774 Department to maintain lists of licensed
facilities.--The department shall provide each municipal
and county public safety office with a list of licensed
hospitals, detoxification facilities, and addictions receiving
facilities, including the name, address, and phone number
of, and the services offered by, the licensed service
provider.

397.6775 Immunity from liability.--A law enforcement
officer acting in good faith pursuant to this part may not be
held criminally or civilly liable for false imprisonment.

C. Noncourt Involved Admissions;
Emergency

397.679 Emergency admission; circumstances
justifying.--A person who meets the criteria for involuntary
admission in s. 397.675 may be admitted to a hospital or to
a licensed detoxification facility or addictions receiving

calendar days prior to placement or 2 calendar days after
placement.

b. For residential treatment and for day or night treatment
with host homes, the physical examination shall be
completed within 30 calendar days prior to placement or 10
calendar days after placement.

c. For medication and methadone maintenance treatment,
the physical examination shall be completed prior to
administration of the initial dose of methadone. In
emergency situations the initial dose may be administered
prior to the examination. Within 5 calendar days of the
initial dose, the physician shall document in the client
record the circumstances that prompted the emergency
administration of methadone and sign and date these
entries.

For components identified in sub-subparagraphs a.-c., the
physical examination shall be completed by the physician,
or in accordance with the medical protocol established in
subsection 65D-30.004(7), F.A.C. Further, the examination
shall be reviewed, signed and dated by the physician in
accordance with the medical protocol established in
subsection 65D-30.004(7), F.A.C.

4. Laboratory Tests. Clients shall provide a sample for
testing blood and urine, including a drug screen.

a. For addictions receiving facilities, detoxification,
residential treatment, and day or night treatment with host
homes, all laboratory tests will be performed in accordance
with the medical protocol established in subsection 65D-
30.004(7), F.A.C. Further, the results of the laboratory
tests shall be reviewed, signed and dated during the
assessment process and in accordance with the medical
protocol established in subsection 65D-30.004(7), F.A.C.
b. For medication and methadone maintenance treatment,
blood and urine samples shall be taken within 7 calendar
days prior to placement or 2 calendar days after placement.
A drug screen shall be conducted at the time of placement.
If there are delays in the procedure, such as problems in
obtaining a blood sample, this shall be documented by a
licensed nurse in the client record. The initial dose of
medication may be given before the laboratory test results
are reviewed by the physician. The results of the
laboratory test shall be reviewed, signed and dated by the
physician, or in accordance with the medical protocol
established in subsection 65D-30.004(7), F.A.C.

5. Pregnancy Test. This requirement applies to addictions
receiving facilities, detoxification, residential treatment, day
or night treatment with host homes, and medication and
methadone maintenance treatment. Female clients shall
be evaluated by a physician, or in accordance with the
medical protocol established in subsection 65D-30.004(7),
F.A.C., to determine the necessity of a pregnancy test. In
those cases where it is determined necessary, clients shall
be provided testing services directly or by referral as soon
as possible following placement.
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facility for emergency assessment and stabilization, or to a
less intensive component of a licensed service provider for
assessment only, upon receipt by the facility of the
physician's certificate and the completion of an application
for emergency admission.

397.6791 Emergency admission; persons who may
initiate.--The following persons may request an emergency
admission:

(1) In the case of an adult, the certifying physician, the
person's spouse or guardian, any relative of the person, or
any other responsible adult who has personal knowledge of
the person's substance abuse impairment.

(2) In the case of a minor, the minor's parent, legal
guardian, or legal custodian.

397.6793 Physician's certificate for emergency
admission.--

(1) The physician's certificate must include the name of the
person to be admitted, the relationship between the person
and the physician, the relationship between the applicant
and the physician, any relationship between the physician
and the licensed service provider, and a statement that the
person has been examined and assessed within 5 days of
the application date, and must include factual allegations
with respect to the need for emergency admission,
including:

(a) The reason for the physician's belief that the person is
substance abuse impaired; and

(b) The reason for the physician's belief that because of
such impairment the person has lost the power of self-
control with respect to substance abuse; and either

(c)1. The reason the physician believes that the person
has inflicted or is likely to inflict physical harm on himself or
herself or others unless admitted; or

2. The reason the physician believes that the person's
refusal to voluntarily receive care is based on judgment so
impaired by reason of substance abuse that the person is
incapable of appreciating his or her need for care and of
making a rational decision regarding his or her need for
care.

(2) The physician's certificate must recommend the least
restrictive type of service that is appropriate for the person.
The certificate must be signed by the physician.

(3) A signed copy of the physician's certificate shall
accompany the person, and shall be made a part of the
person's clinical record, together with a signed copy of the
application. The application and physician's certificate
authorize the involuntary admission of the person pursuant

6. Tests For Sexually Transmitted Diseases and
Tuberculosis. A serological test for sexually transmitted
diseases and a screening test for tuberculosis to determine
the need for a Mantoux test shall be conducted on each
client.

a. For residential treatment and day or night treatment with
host homes, tests will be conducted within the time frame
specified for the physical examination. The results of both
tests shall be reviewed and signed and dated by the
physician, or in accordance with the medical protocol
established in subsection 65D-30.004(7), F.A.C., and filed
in the client record.

b. For medication and methadone maintenance treatment,
the tests will be conducted at the time samples are taken
for other laboratory tests. Positive results shall be
reviewed and signed and dated by a physician, orin
accordance with the medical protocol established in
subsection 65D-30.004(7)., F.A.C.

7. Special Medical Problems. Particular attention shall be
given to those clients with special medical problems or
needs. This would include referral for medical services. A
record of all such referrals shall be maintained in the client
record.

(b) Psychosocial Assessment.

1. Information Required. The psychosocial assessment
shall include the client’s history as determined through an
assessment of the items in sub-subparagraphs a.- I. as
follows:

a. Emotional or mental health;

b. Level of substance abuse impairment;

c. Family history, including substance abuse by other
family members;

d. The client's substance abuse history, including age of
onset, choice of drugs, patterns of use, consequences of
use, and types and duration of, and responses to, prior
treatment episodes;

e. Educational level, vocational status, employment
history, and financial status;

f. Social history and functioning, including support network,
family and peer relationships, and current living conditions;
g. Past or current sexual, psychological, or physical abuse
or trauma;

h. Client's involvement in leisure and recreational
activities;

i. Cultural influences;

j- Spiritual or values orientation;

k. Legal history and status;

I. Client's perception of strengths and abilities related to the
potential for recovery; and

m. A clinical summary, including an analysis and
interpretation of the results of the assessment, as
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to, and subject to the provisions of ss. 397.679-397.6797.

(4) The physician's certificate must indicate whether the
person requires transportation assistance for delivery for
emergency admission and specify, pursuant to s.
397.6795, the type of transportation assistance necessary.

397.6795 Transportation-assisted delivery of
persons for emergency assessment.--An applicant
for a person's emergency admission, or the person's
spouse or guardian, a law enforcement officer, or a health
officer may deliver a person named in the physician's
certificate for emergency admission to a hospital or a
licensed detoxification facility or addictions receiving facility
for emergency assessment and stabilization.

397.6797 Dispositional alternatives after
emergency admission.--Within 72 hours after an
emergency admission to a hospital or a licensed
detoxification or addictions receiving facility, the client must
be assessed by the attending physician to determine the
need for further services. Within 5 days after an emergency
admission to a nonresidential component of a licensed
service provider, the client must be assessed by a qualified
professional to determine the need for further services.
Based upon that assessment, a qualified professional of
the hospital, detoxification facility, or addictions receiving
facility, or a qualified professional if a less restrictive
component was used, must either:

(1) Release the client and, where appropriate, refer the
client to other needed services; or

(2) Retain the client when:

(a) The client has consented to remain voluntarily at the
licensed provider; or

(b) A petition for involuntary assessment or treatment has
been initiated, the timely filing of which authorizes the
service provider to retain physical custody of the client
pending further order of the court.

Noncourt Involved Admissions;
Alternative Involuntary Assessment for Minors

397.6798 Alternative involuntary assessment
procedure for minors.--

(1) In addition to protective custody, emergency
admission, and involuntary assessment and stabilization,
an addictions receiving facility may admit a minor for
involuntary assessment and stabilization upon the filing of

described in sub-subparagraphs a.-l.

2. Requirements for Components. Any psychosocial
assessment that is completed within 30 calendar days prior
to placement in any component identified in sub-
subparagraphs a.-e._.may be accepted by the provider
placing the client. Otherwise, the psychosocial assessment
shall be completed according to the following schedule.

a. For addictions receiving facilities, the psychosocial
assessment shall be completed within 3 calendar days of
placement, unless clinically contraindicated.

b. For residential treatment level 1, the psychosocial
assessment shall be completed within 5 calendar days of
placement.

c. For residential treatment levels 2, 3, 4, 5, day or night
with host homes, and day or night treatment, the
psychosocial assessment shall be completed within 10
calendar days of placement.

d. For intensive outpatient treatment and outpatient
treatment, the psychosocial assessment shall be
completed within 30 calendar days of placement

e. For medication and methadone maintenance treatment,
the psychosocial assessment shall be completed within 15
calendar days of placement.

3. Psychosocial Assessment Sign-off Requirements. The
psychosocial assessment shall be completed by clinical
staff and signed and dated. If the psychosocial
assessment was not completed initially by a qualified
professional, the psychosocial assessment shall be
reviewed, countersigned, and dated by a qualified
professional within 10 calendar days of completion._Inmate
Substance Abuse Programs operated by or under contract
with the Department of Corrections, shall conduct the
review and sign-off within 30 calendar days.

4. Psychosocial Assessment Readmission Requirements.
In those instances where a client is readmitted to the same
provider for services within 180 calendar days of discharge,
a psychosocial assessment update shall be conducted, if
clinically indicated. Information to be included in the
update shall be determined by the qualified professional. A
new assessment shall be completed on clients who are
readmitted for services more than 180 calendar days after
discharge. In addition, the psychosocial assessment shall
be updated annually for clients who are in continuous
treatment for longer than one year.

5. Assessment Requirements Regarding Clients Who are
Referred or Transferred.

a. A new psychosocial assessment does not have to be
completed on clients who are referred or transferred from
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an application to an addictions receiving facility by the
minor's parent, guardian, or legal custodian. The
application must establish the need for involuntary
assessment and stabilization based on the criteria for
involuntary admission in s. 397.675. Within 72 hours after
involuntary admission of a minor, the minor must be
assessed to determine the need for further services.
Assessments must be performed by a qualified
professional. If, after the 72-hour period, it is determined by
the attending physician that further services are necessary,
the minor may be kept for a period of up to 5 days,
inclusive of the 72-hour period.

(2) An application for alternative involuntary assessment
for a minor must establish the need for immediate
involuntary admission and contain the name of the minor to
be admitted, the name and signature of the applicant, the
relationship between the minor to be admitted and the
applicant, and factual allegations with respect to:

(a) The reason for the applicant's belief that the minor is
substance abuse impaired; and

(b) The reason for the applicant's belief that because of
such impairment the minor has lost the power of self-
control with respect to substance abuse; and either

(c)1. The reason the applicant believes that the minor has
inflicted or is likely to inflict physical harm on himself or
herself or others unless admitted; or

2. The reason the applicant believes that the minor's
refusal to voluntarily receive substance abuse services is
based on judgment so impaired by reason of substance
abuse that he or she is incapable of appreciating his or her
need for such services and of making a rational decision
regarding his or her need for services.

397.6799 Disposition of minor client upon
completion of alternative involuntary
assessment.--A minor who has been assessed pursuant
to s. 397.6798 must, within the time specified, be released
or referred for further voluntary or involuntary treatment,
whichever is most appropriate to the needs of the minor.

Court Involved Admissions, Civil
Involuntary Proceedings; Generally

397.681 Involuntary petitions; general provisions;
court jurisdiction and right to counsel.--

(1) JURISDICTION.--The courts have jurisdiction of
involuntary assessment and stabilization petitions and
involuntary treatment petitions for substance abuse
impaired persons, and such petitions must be filed with the
clerk of the court in the county where the person is located.

one provider to another or referred or transferred within the
same provider if the provider meets at least one of the
following conditions:

I. The provider or component initiating the referral or
transfer forwards a copy of the psychosocial assessment
information prior to the arrival of the client;

Il. Clients are referred or transferred directly from a
specific level of care to a lower or higher level of care (e.g.,
from detoxification to residential treatment or outpatient to
residential treatment) within the same provider or from one
provider to another;

lll. The client is referred or transferred directly to the same
level of care (e.g., residential level 1 to_residential level 1)
either within the same provider or from one provider to
another.

b. In the case of referral or transfer from one provider to
another, a referral or transfer is considered direct if it was
arranged by the referring or transferring provider and the
client is subsequently placed with the provider within 7
calendar days of discharge. This does not preclude the
provider from conducting an assessment. The following
are further requirements related to referrals or transfers.

I. If the content of a forwarded psychosocial does not
comply with the psychosocial requirements of this rule, the
information will be updated or a new assessment will be
completed.

II. If a clientis placed with the receiving provider later than
7 calendar days following discharge from the provider that
initiated the referral or transfer, but within 180 calendar
days, the qualified professional of the receiving provider will
determine the extent of the update needed.

lll. If a client is placed with the receiving provider more
than 180 calendar days after discharge from the provider
that initiated the referral or transfer, a new psychosocial
assessment must be completed.

(c) Special Needs. The assessment process shall include
the identification of clients with mental iliness and other
needs. Such clients shall be accommodated directly or
through referral. A record of all services provided directly
or through referral shall be maintained in the client record.

(15) Client Placement Criteria and Operating
Procedures. This requirement applies to addictions
receiving facilities, detoxification, residential treatment, day
or night treatment with host homes, day or night treatment,
outpatient treatment, intervention, and medication and
methadone maintenance treatment. Providers shall have
operating procedures that clearly state the criteria for
admitting, transferring, and discharging clients.

This would include procedures for implementing these
placement requirements.
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The chief judge may appoint a general or special master to
preside over all or part of the proceedings. The alleged
impaired person is named as the respondent.

(2) RIGHT TO COUNSEL.--A respondent has the right to
counsel at every stage of a proceeding relating to a petition
for his or her involuntary assessment and a petition for his
or her involuntary treatment for substance abuse
impairment. A respondent who desires counsel and is
unable to afford private counsel has the right to court-
appointed counsel and to the benefits of s. 57.081. If the
court believes that the respondent needs the assistance of
counsel, the court shall appoint such counsel for the
respondent without regard to the respondent's wishes. If
the respondent is a minor not otherwise represented in the
proceeding, the court shall immediately appoint a guardian
ad litem to act on the minor's behalf.

Court Involved Admissions;
Involuntary Assessment; Stabilization

397.6811 Involuntary assessment and
stabilization.--A person determined by the court to
appear to meet the criteria for involuntary admission under
s. 397.675 may be admitted for a period of 5 days to a
hospital or to a licensed detoxification facility or addictions
receiving facility, for involuntary assessment and
stabilization or to a less restrictive component of a licensed
service provider for assessment only upon entry of a court
order or upon receipt by the licensed service provider of a
petition. Involuntary assessment and stabilization may be
initiated by the submission of a petition to the court.

(1) If the person upon whose behalf the petition is being
filed is an adult, a petition for involuntary assessment and
stabilization may be filed by the respondent's spouse or
guardian, any relative, a private practitioner, the director of
a licensed service provider or the director's designee, or
any three adults who have personal knowledge of the
respondent's substance abuse impairment.

(2) If the person upon whose behalf the petition is being
filed is a minor, a petition for involuntary assessment and
stabilization may be filed by a parent, legal guardian, legal
custodian, or licensed service provider.

397.6814 Involuntary assessment and
stabilization; contents of petition.--A petition for
involuntary assessment and stabilization must contain the
name of the respondent; the name of the applicant or
applicants; the relationship between the respondent and
the applicant; the name of the respondent's attorney, if
known, and a statement of the respondent's ability to afford

(16) Primary Counselor, Orientation, and Initial
Treatment Plan. This requirement applies to addictions
receiving facilities, detoxification, residential treatment, day
or night treatment with host homes, day or night treatment,
intensive outpatient treatment, outpatient treatment, and
medication and methadone maintenance treatment.

(a) Primary Counselor. A primary counselor shall be
assigned to each client placed in a component. This
standard does not apply to detoxification and addictions
receiving facilities.

(b) Orientation. Prior to or upon placement in a
component, clients shall receive orientation. The
orientation shall include:

1. A description of services to be provided;

2. Applicable fees;

3. Information on client rights;

4. Parental or legal guardian’s access to information and
participation in treatment planning;

5. Limits of confidentiality;

6. General information about the provider’s infection
control policies and procedures;

7. Program rules; and

8. Client grievance procedures.

(c) Initial Treatment Plan. An initial treatment plan shall be
completed on each client upon placement, unless an
individual treatment plan is completed at that time.

The plan shall specify timeframes for implementing
services in accordance with the requirements established
for applicable components. The initial treatment plan shall
be signed and dated by clinical staff and signed and dated
by the client. This standard does not apply to detoxification
and addictions receiving facilities.

(17) Treatment Plan, Treatment Plan Reviews, and
Progress Notes.

(a) Treatment Plan. Each client shall be afforded the
opportunity to participate in the development and
subsequent review of the treatment plan. The treatment
plan shall include goals and related measurable behavioral
objectives to be achieved by the client, the tasks involved
in achieving those objectives, the type and frequency of
services to be provided, and the expected dates of
completion. The treatment plan shall be signed and dated
by the person providing the service, and signed and dated
by the client. If the treatment plan is completed by other
than a qualified professional, the treatment plan shall be
reviewed, countersigned, and dated by a qualified
professional within 10 calendar days of completion. In the
case of Inmate Substance Abuse Programs operated by or
under contract with the Department of Corrections, the
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an attorney; and must state facts to support the need for
involuntary assessment and stabilization, including:

(1) The reason for the petitioner's belief that the
respondent is substance abuse impaired; and

(2) The reason for the petitioner's belief that because of
such impairment the respondent has lost the power of self-
control with respect to substance abuse; and either

(3)(@) The reason the petitioner believes that the
respondent has inflicted or is likely to inflict physical harm
on himself or herself or others unless admitted; or

(b) The reason the petitioner believes that the
respondent's refusal to voluntarily receive care is based on
judgment so impaired by reason of substance abuse that
the respondent is incapable of appreciating his or her need
for care and of making a rational decision regarding that
need for care. If the respondent has refused to submit to an
assessment, such refusal must be alleged in the petition.

397.6815 Involuntary assessment and
stabilization; procedure.--Upon receipt and filing of the
petition for the involuntary assessment and stabilization of
a substance abuse impaired person by the clerk of the
court, the court shall ascertain whether the respondent is
represented by an attorney, and if not, whether, on the
basis of the petition, an attorney should be appointed; and
shall:

(1) Provide a copy of the petition and notice of hearing to
the respondent; the respondent's parent, guardian, or legal
custodian, in the case of a minor; the respondent's
attorney, if known; the petitioner; the respondent's spouse
or guardian, if applicable; and such other persons as the
court may direct, and have such petition and notice
personally delivered to the respondent if he or she is a
minor. The court shall also issue a summons to the person
whose admission is sought and conduct a hearing within 10
days; or

(2) Without the appointment of an attorney and, relying
solely on the contents of the petition, enter an ex parte
order authorizing the involuntary assessment and
stabilization of the respondent. The court may order a law
enforcement officer or other designated agent of the court
to take the respondent into custody and deliver him or her
to the nearest appropriate licensed service provider.

397.6818 Court determination.--At the hearing
initiated in accordance with s. 397.6811(1), the court shall
hear all relevant testimony. The respondent must be
present unless the court has reason to believe that his or
her presence is likely to be injurious to him or her, in which

treatment plan shall be reviewed, countersigned, and dated
by a qualified professional within 30 calendar days of
completion. A written treatment plan shall be completed on
each client.

1. For long-term outpatient methadone detoxification and
for medication and methadone maintenance treatment, the
treatment plan shall be completed prior to or within 30
calendar days of placement.

2. For residential treatment level 1, the treatment plan shall
be completed prior to, or within 7 calendar days of
placement. For residential treatment levels 2, 3, 4, and 5,
and for day or night treatment with host homes, the
treatment plan shall be completed prior to or within 15
calendar days of placement.

3. For day or night treatment, the treatment plan shall be
completed prior to or within 10 calendar days of placement.
4. For intensive outpatient treatment and outpatient
treatment, the treatment plan shall be completed prior to or
within 30 calendar days of placement.

5. For detoxification and addictions receiving facilities, an
abbreviated treatment plan, as defined in subsection 65D-
30.002(1), F.A.C., shall be completed upon placement.
The abbreviated treatment plan shall contain a medical
plan for stabilization and detoxification, provision for
education, therapeutic activities and discharge planning,
and in the case of addictions receiving facilities, a
psychosocial assessment.

(b) Treatment Plan Reviews. Treatment plan reviews shall
be completed on each client.

1. For residential treatment levels 1, 2, and 3, day or night
treatment with host homes, day or night treatment,
intensive outpatient treatment, and outpatient treatment,
treatment plan reviews shall be completed every 30
calendar days.

2. For residential treatment levels 4 and 5, treatment plan
reviews shall be completed every 90 calendar days.

3. For medication and methadone maintenance treatment
and long-term outpatient methadone detoxification,
treatment plan reviews shall be completed every 90
calendar days for the first year and every 6 months
thereafter.

For all components, if the treatment plan reviews are not
completed by a qualified professional, the review shall be
countersigned and dated by a qualified professional within
5 calendar days of the review.

(c) Progress Notes. Progress notes shall be entered into
the client record documenting a client's progress or lack of
progress toward meeting treatment plan goals and
objectives. When a single service event is documented,
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event the court shall appoint a guardian advocate to
represent the respondent. The respondent has the right to
examination by a court-appointed qualified professional.
After hearing all the evidence, the court shall determine
whether there is a reasonable basis to believe the
respondent meets the involuntary admission criteria of s.
397.675.

(1) Based on its determination, the court shall either
dismiss the petition or immediately enter an order
authorizing the involuntary assessment and stabilization of
the respondent; or, if in the course of the hearing the court
has reason to believe that the respondent, due to mental
illness other than or in addition to substance abuse
impairment, is likely to injure himself or herself or another if
allowed to remain at liberty, the court may initiate
involuntary proceedings under the provisions of part | of
chapter 394.

(2) If the court enters an order authorizing involuntary
assessment and stabilization, the order shall include the
court's findings with respect to the availability and
appropriateness of the least restrictive alternatives and the
need for the appointment of an attorney to represent the
respondent, and may designate the specific licensed
service provider to perform the involuntary assessment and
stabilization of the respondent. The respondent may
choose the licensed service provider to deliver the
involuntary assessment where possible and appropriate.

(3) If the court finds it necessary, it may order the sheriff to
take the respondent into custody and deliver him or her to
the licensed service provider specified in the court order or,
if none is specified, to the nearest appropriate licensed
service provider for involuntary assessment.

397.6819 Involuntary assessment and
stabilization; responsibility of licensed service
provider.--A licensed service provider may admit a client
for involuntary assessment and stabilization for a period not
to exceed 5 days. The client must be assessed without
unnecessary delay by a qualified professional. If an
assessment is performed by a qualified professional who is
not a physician, the assessment must be reviewed by a
physician prior to the end of the assessment period.

397.6821 Extension of time for completion of
involuntary assessment and stabilization.--If a
licensed service provider is unable to complete the
involuntary assessment and, if necessary, stabilization of a
client within 5 days after the court's order, it may, within the
original time period, file a written request for an extension

the progress note will be signed and dated by the person
providing the service. When more than one service event
is documented, progress notes may be signed by any
clinical staff member assigned to the client. The following
are requirements for recording progress notes.

1. For addictions receiving facilities, residential
detoxification, outpatient detoxification, short-term
residential methadone detoxification, short-term outpatient
methadone detoxification, progress notes shall be recorded
at least daily.

2. For residential treatment, day or night treatment with
host homes, day or night treatment, and long-term
outpatient methadone detoxification, progress notes shall
be recorded at least weekly.

3. Forintensive outpatient treatment and outpatient
treatment, progress notes shall be recorded at least weekly
or,_if contact occurs less than weekly, notes will be
recorded according to the frequency of sessions.

4. For medication and methadone maintenance treatment,
progress notes shall be recorded according to the
frequency of sessions.

(18) Ancillary Services. This requirement applies to
addictions receiving facilities, detoxification, residential
treatment, day or night treatment with host homes, day or
night treatment, intensive outpatient treatment, outpatient
treatment, aftercare, and medication and methadone
maintenance treatment.

Ancillary services shall be provided directly or through
referral in those instances where a provider can not or does
not provide certain services needed by a client. The
provision of ancillary services shall be based on client
needs as determined by the treatment plan and treatment
plan reviews. In those cases where clients need to be
referred for services, the provider shall use a case
management approach by linking clients to needed
services and following-up on referrals. All such referrals
shall be initiated and coordinated by the client’s primary
counselor or other designated clinical staff who shall serve
as the client’s case manager. A record of all such referrals
for ancillary services shall be maintained in the client
record, including whether or not a linkage occurred or
documentation of efforts to confirm a linkage when
confirmation was not received.

(20) Record of Disciplinary Problems. This requirement
applies to addictions receiving facilities, detoxification,
residential treatment, day or night treatment with host
homes, day or night treatment, intensive outpatient
treatment, outpatient treatment, medication and methadone
maintenance treatment, aftercare, and intervention. A
record of disciplinary problems encountered with clients
and specific actions taken to resolve problems shall be
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of time to complete its assessment, and shall, in
accordance with confidentiality requirements, furnish a
copy to all parties. With or without a hearing, the court may
grant additional time, not to exceed 7 days after the date of
the renewal order, for the completion of the involuntary
assessment and stabilization of the client. The original
court order authorizing the involuntary assessment and
stabilization, or a request for an extension of time to
complete the assessment and stabilization that is timely
filed pursuant to this section, constitutes legal authority to
involuntarily hold the client for a period not to exceed 10
days in the absence of a court order to the contrary.

397.6822 Disposition of client after involuntary
assessment.--Based upon the involuntary assessment, a
qualified professional of the hospital, detoxification facility,
or addictions receiving facility, or a qualified professional
when a less restrictive component has been used, must:
(1) Release the client and, where appropriate, refer the
client to another treatment facility or service provider, or to
community services;

(2) Allow the client, if the client has consented, to remain
voluntarily at the licensed provider; or

(3) Retain the client when a petition for involuntary
treatment has been initiated, the timely filing of which
authorizes the service provider to retain physical custody of
the client pending further order of the court.

Adhering to federal confidentiality regulations, notice of
disposition must be provided to the petitioner and to the
court.

G. Court Involved Admissions;
Involuntary Treatment

397.693 Involuntary treatment.--A person may be the
subject of a petition for court-ordered involuntary treatment
pursuant to this part, if that person meets the criteria for
involuntary admission provided in s. 397.675 and:

(1) Has been placed under protective custody pursuant to
s. 397.677 within the previous 10 days;

(2) Has been subject to an emergency admission pursuant
to s. 397.679 within the previous 10 days;

(3) Has been assessed by a qualified professional within 5
days;

(4) Has been subject to involuntary assessment and
stabilization pursuant to s. 397.6818 within the previous 12

maintained.

(21) Control of Aggression. This applies to all
components with the exception of prevention level 1.
Providers shall have written documentation of the specific
control of aggression technique(s) to be used. Direct care
staff shall be trained in control of aggression techniques as
required in paragraph 65D-30.004(31)(b), F.A.C. The
provider shall provide proof to the department that affected
staff have completed training in those techniques. In
addition, if the provider uses physical intervention, direct
care staff shall receive training in the specific techniques
used.

(a) Justification and Documentation of Use. De-escalation
techniques shall be employed before physical intervention
is used. In the event that physical intervention is used to
restrict a client's movement, justification shall be
documented in the client record.

(b) Prohibitions. Under no circumstances shall clients be
involved in the control of aggressive behavior of other
clients. Additionally, aggression control techniques shall
not be employed as punishment or for the convenience of
staff. Inmate Substance Abuse Programs operated within
Department of Corrections facilities are exempt from this
requirement. Juvenile Justice Commitment Programs and
detention facilities shall implement this subsection in
accordance withFlorida Department of Juvenile Justice
Policies and Procedures, policy Number 1508-03, titled
Protective Action Response (PAR) Policy that includes
policies and procedures on the use of physical force and
restraining devices. This policy may be obtained from the
Department of Children and Families, Substance Abuse
Program Office, 1317 Winewood Boulevard, Tallahassee,
Florida 32399-0700.

(22) Discharge and Transfer Summaries. This
requirement applies to addictions receiving facilities,
detoxification, residential treatment, day or night treatment
with host homes, day or night treatment, intensive
outpatient treatment, outpatient treatment, medication and
methadone maintenance treatment, aftercare, and
intervention.

(a) Discharge Summary. A written discharge summary
shall be completed for clients who complete services or
who leave the provider prior to completion of services. The
discharge summary shall include a summary of the client’s
involvement in services and the reasons for discharge and
the provision of other services needed by the client
following discharge, including aftercare. The discharge
summary shall be signed and dated by a primary
counselor.
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days; or

(5) Has been subject to alternative involuntary admission
pursuant to s. 397.6822 within the previous 12 days.

397.695 Involuntary treatment; persons who may
petition.--

(1) If the respondent is an adult, a petition for involuntary
treatment may be filed by the respondent's spouse or
guardian, any relative, a service provider, or any three
adults who have personal knowledge of the respondent's
substance abuse impairment and his or her prior course of
assessment and treatment.

(2) If the respondent is a minor, a petition for involuntary
treatment may be filed by a parent, legal guardian, or
service provider.

397.6951 Contents of petition for involuntary
treatment.--A petition for involuntary treatment must
contain the name of the respondent to be admitted; the
name of the petitioner or petitioners; the relationship
between the respondent and the petitioner; the name of the
respondent's attorney, if known, and a statement of the
petitioner's knowledge of the respondent's ability to afford
an attorney; the findings and recommendations of the
assessment performed by the qualified professional; and
the factual allegations presented by the petitioner
establishing the need for involuntary treatment, including:

(1) The reason for the petitioner's belief that the
respondent is substance abuse impaired; and

(2) The reason for the petitioner's belief that because of
such impairment the respondent has lost the power of self-
control with respect to substance abuse; and either

(3)(@) The reason the petitioner believes that the
respondent has inflicted or is likely to inflict physical harm
on himself or herself or others unless admitted; or

(b) The reason the petitioner believes that the
respondent's refusal to voluntarily receive care is based on
judgment so impaired by reason of substance abuse that
the respondent is incapable of appreciating his or her need
for care and of making a rational decision regarding that
need for care.

397.6955 Duties of court upon filing of petition for
involuntary treatment.--Upon the filing of a petition for
the involuntary treatment of a substance abuse impaired
person with the clerk of the court, the court shall
immediately determine whether the respondent is
represented by an attorney or whether the appointment of

(b) Transfer Summary. A transfer summary shall be
completed immediately for clients who transfer from one
component to another within the same provider and shall
be completed within 5 calendar days when transferring
from one provider to another. In all cases, an entry shall be
made in the client record regarding the circumstances
surrounding the transfer and that_entry and transfer
summary shall be signed and dated by a primary
counselor.

65E-30.005(3), F.A.C.

(3) Facility Requirements Related to Screening and
Assessment. Providers shall designate an area of the
facility that is properly equipped and furnished for
conducting screening and assessment. The area shall be
conducive to privacy and freedom from distraction, and
shall be accessible to transportation, including law
enforcement vehicles and ambulances.

(4) Observation of Clients. Clients requiring close
medical observation, as determined by medical staff, shall
be visible and readily accessible to the nursing staff 24
hours per day and 7 days per week. Clients who do not
require close medical observation shall be in a bed area
that allows for general nursing observation.

(5) Eligibility Criteria. To be considered eligible for
placement, a person must be unable to be placed in
another component and must also fall into one of the
following categories:

(a) A voluntary client who has a substance abuse problem
to the extent that the person displays behaviors that
indicate potential harm to self or others or who meets
diagnostic or medical criteria justifying placement in an
addictions receiving facility; or

(b) An involuntary client who meets the criteria specified in
Section 397.675, F.S.; or

(c) An adult or juvenile offender who is ordered for
assessment or treatment under Sections 397.705 and
397.706, F.S., and who meets diagnostic or medical criteria
justifying placement_in an addictions receiving facility; or

(d) Juveniles found in contempt as authorized under
Section 985.216, F.S.

(6) Exclusionary Criteria for Addictions Receiving
Facilities. Persons ineligible for placement include:

(a) Persons found not to be substance abusers or whose
substance abuse is at a level which permits them to be
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counsel for the respondent is appropriate. The court shall
schedule a hearing to be held on the petition within 10
days. A copy of the petition and notice of the hearing must
be provided to the respondent; the respondent's parent,
guardian, or legal custodian, in the case of a minor; the
respondent's attorney, if known; the petitioner; the
respondent's spouse or guardian, if applicable; and such
other persons as the court may direct, and have such
petition and order personally delivered to the respondent if
he or she is a minor. The court shall also issue a summons
to the person whose admission is sought.

397.6957 Hearing on petition for involuntary
treatment.--

(1) At a hearing on a petition for involuntary treatment, the
court shall hear and review all relevant evidence, including
the review of results of the assessment completed by the
qualified professional in connection with the respondent's
protective custody, emergency admission, involuntary
assessment, or alternative involuntary admission. The
respondent must be present unless the court finds that his
or her presence is likely to be injurious to himself or herself
or others, in which event the court must appoint a guardian
advocate to act in behalf of the respondent throughout the
proceedings.

(2) The petitioner has the burden of proving by clear and
convincing evidence:

(a) The respondent is substance abuse impaired, and

(b) Because of such impairment the respondent has lost
the power of self-control with respect to substance abuse;
and either

1. The respondent has inflicted or is likely to inflict physical
harm on himself or herself or others unless admitted; or
2. The respondent's refusal to voluntarily receive care is
based on judgment so impaired by reason of substance
abuse that the respondent is incapable of appreciating his
or her need for care and of making a rational decision
regarding that need for care.

(3) At the conclusion of the hearing the court shall either
dismiss the petition or order the respondent to undergo
involuntary substance abuse treatment, with the
respondent's chosen licensed service provider to deliver
the involuntary substance abuse treatment where possible
and appropriate.

397.697 Court determination; effect of court order
for involuntary substance abuse treatment.--

served in another component, with the exception of those
persons placed for purposes of securing an assessment for
the court; and

(b) Persons found to be beyond the safe management
capability of the provider as defined under subsection
397.311(5), F.S., and as described under paragraph
397.6751(1)(f), F.S.

(7) Placement Procedures. Following the nursing
physical screen, the client shall be screened to determine
the_person’s eligibility or ineligibility for placement. The
decision to place or not to place shall be made by a
physician, a qualified professional, or an R.N., and shall be
based upon the results of screening information and face-
to-face consultation with the person to be admitted.

(8) Referral. In the event that the addictions receiving
facility has reached full capacity or it has been determined
that the prospective client can not be safely managed, the
provider shall attempt to notify the referral source. In
addition, the provider shall provide assistance in referring
the person to another component, in accordance with
Section 397.6751, F.S.

(9) Involuntary Assessment and Disposition.

(a) Involuntary Assessment. An assessment shall be
completed on each client placed in an addictions receiving
facility under protective custody, emergency admission,
alternative involuntary assessment for minors, and under
involuntary assessment and stabilization. The assessment
shall be completed by a qualified professional and based
on the requirements in paragraph 65D-30.004(14)(b),
F.A.C. The assessment shall be directed toward
determining the client’s need for additional treatment and
the most appropriate services.

(b) Disposition Regarding Involuntary Admissions. Within
the assessment period, one of the following actions shall
be taken, based upon the needs of the client and, in the
case of a minor, after consultation with the parent(s) or
guardian(s).

1. The client shall be released and notice of the release
shall be given to the applicant or petitioner and to the court,
pursuant to Section 397.6758, F.S. In the case of a minor
that has been assessed or treated through an involuntary
admission, that minor must be released to the custody of
his parent(s), legal guardian(s), or legal custodian(s).

2. The client shall be asked if they will consent to voluntary
treatment at the provider, or consent to be referred to
another provider for voluntary treatment in residential
treatment, day or night treatment, intensive outpatient
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(1) When the court finds that the conditions for involuntary
substance abuse treatment have been proved by clear and
convincing evidence, it may order the respondent to
undergo involuntary treatment by a licensed service
provider for a period not to exceed 60 days. If the court
finds it necessary, it may direct the sheriff to take the
respondent into custody and deliver him or her to the
licensed service provider specified in the court order, or to
the nearest appropriate licensed service provider, for
involuntary treatment. When the conditions justifying
involuntary treatment no longer exist, the client must be
released as provided in s. 397.6971. When the conditions
justifying involuntary treatment are expected to exist after
60 days of treatment, a renewal of the involuntary
treatment order may be requested pursuant to s. 397.6975
prior to the end of the 60-day period.

(2) In all cases resulting in an order for involuntary
substance abuse treatment, the court shall retain
jurisdiction over the case and the parties for the entry of
such further orders as the circumstances may require. The
court's requirements for notification of proposed release
must be included in the original treatment order.

An involuntary treatment order authorizes the licensed
service provider to require the client to undergo such
treatment as will benefit him or her, including treatment at
any licensable service component of a licensed service
provider.

397.6971 Early release from involuntary
substance abuse treatment.--

(1) At any time prior to the end of the 60-day involuntary
treatment period, or prior to the end of any extension
granted pursuant to s. 397.6975, a client admitted for
involuntary treatment may be determined eligible for
discharge to the most appropriate referral or disposition for
the client when:

(a) The client no longer meets the criteria for involuntary
admission and has given his or her informed consent to be
transferred to voluntary treatment status;

(b) If the client was admitted on the grounds of likelihood
of infliction of physical harm upon himself or herself or
others, such likelihood no longer exists; or

(c) If the client was admitted on the grounds of need for
assessment and stabilization or treatment, accompanied by
inability to make a determination respecting such need,
either:

1. Such inability no longer exists; or

2. Itis evident that further treatment will not bring about
further significant improvements in the client's condition;
(d) The clientis no longer in need of services; or

(e) The director of the service provider determines that the

treatment, or outpatient treatment.
3. A petition for involuntary treatment will be initiated.

(10) Notice to Family or Legal Guardian. In the case of
a minor, the minor's parent(s) or legal guardian(s) shall be
notified upon placement in the facility. Such notification
shall be in compliance with the requirements of Title 42,
Code of Federal Regulations, Part 2.
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client is beyond the safe management capabilities of the
provider.

(2) Whenever a qualified professional determines that a
client admitted for involuntary treatment is ready for early
release for any of the reasons listed in subsection (1), the
service provider shall immediately discharge the client, and
must notify all persons specified by the court in the original
treatment order.

397.6975 Extension of involuntary substance
abuse treatment period.--

(1) Whenever a service provider believes that a client who
is nearing the scheduled date of release from involuntary
treatment continues to meet the criteria for involuntary
treatment in s. 397.693, a petition for renewal of the
involuntary treatment order may be filed with the court at
least 10 days prior to the expiration of the court-ordered
treatment period. The court shall immediately schedule a
hearing to be held not more than 15 days after filing of the
petition. The court shall provide the copy of the petition for
renewal and the notice of the hearing to all parties to the
proceeding. The hearing is conducted pursuant to s.
397.6957.

(2) If the court finds that the petition for renewal of the
involuntary treatment order should be granted, it may order
the respondent to undergo involuntary treatment for a
period not to exceed an additional 90 days. When the
conditions justifying involuntary treatment no longer exist,
the client must be released as provided in s. 397.6971.
When the conditions justifying involuntary treatment
continue to exist after 90 days of additional treatment, a
new petition requesting renewal of the involuntary
treatment order may be filed pursuant to this section.

397.6977 Disposition of client upon completion of
involuntary substance abuse treatment.--At the
conclusion of the 60-day period of court-ordered
involuntary treatment, the client is automatically discharged
unless a motion for renewal of the involuntary treatment
order has been filed with the court pursuant to s. 397.6975.

PART VI

LOCAL ORDINANCE PROHIBITION AND
AUTHORIZATION; ADMISSIONS PROCEDURES
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397.701 Local ordinances affecting impairment
and public impairment offenses forbidden.--A
county, municipality, or other political subdivision of the
state may not, except pursuant to the provisions of s.
397.702, adopt a local law, ordinance, resolution, or
regulation having the force of law which provides that
impairment in public in and of itself, or being found in
enumerated places in an impaired condition, is an offense,
a violation, or the subject of civil or criminal sanctions or
penalties of any kind. This section does not affect offenses
involving the operation of motor vehicles, machinery, or
other hazardous equipment.

397.702 Authorization of local ordinances for
treatment of habitual abusers in licensed secure
facilities.--

(1) Due to the severity in certain areas of the state of
chronic and habitual public impairment which infringes
upon the public health, safety, and welfare of the citizens,
counties and municipalities are authorized to adopt
ordinances in strict compliance with this section,
notwithstanding the provisions of s. 397.701.

(2) Ordinances for the treatment of habitual abusers must
provide:

(a) For the construction and funding, either individually or
jointly with other counties or municipalities, of a licensed
secure facility to be used exclusively for the treatment of
habitual abusers who meet the criteria in paragraph (b).

(b) That when seeking treatment of a habitual abuser, the
county or municipality, through an officer or agent specified
in the ordinance, must file with the court a petition which
alleges the following information about the alleged habitual
abuser (the respondent):

1. The name, address, age, and gender of the respondent.
2. The name of any spouse, adult child, other relative, or
guardian of the respondent, if known to the petitioner, and
the efforts by the petitioner, if any, to ascertain this
information.

3. The name of the petitioner, the name of the person who
has physical custody of the respondent, and the current
location of the respondent.

4. That the respondent has been taken into custody for
impairment in a public place, or has been arrested for an
offense committed while impaired, three or more times
during the preceding 12 months.

5. Specific facts indicating that the respondent meets the
criteria for involuntary admission in s. 397.675.

6. Whether the respondent was advised of his or her right
to be represented by counsel and to request that the court
appoint an attorney if he or she is unable to afford one, and
whether the respondent indicated to petitioner his or her
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desire to have an attorney appointed.

(c) That the court with jurisdiction to make the
determination authorized by this section shall hear the
petition on an emergency basis as soon as practicable but
not later than 10 days after the date the petition was filed. If
the allegations of the petition indicate that the respondent
has requested the appointment of an attorney, or otherwise
indicate the absence of any competent person to speak at
the hearing on behalf of the respondent, the court shall
immediately appoint an attorney to represent the
respondent pursuant to s. 397.501(8), and shall provide
notice of the hearing to the attorney. When the court sets a
hearing date the petitioner shall provide notice of the
hearing and a copy of the petition to all of the persons
named in the petition pursuant to subparagraph (b)2., and
to such other persons as may be ordered by the court to
receive notice.

(d) That, upon the court's determination that the
allegations of the petition as stated in paragraph (b) are
established, the respondent is a habitual abuser and must
be detained at the licensed secure facility for a period of up
to 90 days as determined by the court for the purpose of
participating in a treatment program.

(e) That, if the client still meets the criteria for involuntary
admission in s. 397.675 at or near the expiration of the
treatment period ordered by the court pursuant to
paragraph (d), the agent of the county or municipality may
file another habitual abuser petition pursuant to paragraph
(b) for a period not exceeding 180 days for each such
petition.

(f) That a person who is reasonably suspected of meeting
the criteria in paragraph (b) may be detained at a licensed
service provider or at a licensed secure facility for a period
not exceeding 96 hours for purposes of the preparation and
filing of the petition.

(3) When a petition is filed under an ordinance authorized
by this section, alleging a reasonable suspicion that the
respondent meets the criteria in paragraph (2)(b), the
department and any licensed service provider director with
relevant information must, upon the court's request and in
accordance with federal confidentiality regulations, furnish
the court with all information necessary to determine the
accuracy of the allegations.

(4) This section does not affect the operation under
contract of any licensed secure correctional facility or
licensed service provider at a secure correctional facility
which is not operating pursuant to an ordinance adopted
under authorization of this section.
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PART VIl
OFFENDER REFERRALS

397.705 Referral of substance abuse impaired
offenders to service providers.--

(1) AUTHORITY TO REFER.--If any offender, including
but not limited to any minor, is charged with or convicted of
a crime, the court or criminal justice authority with
jurisdiction over that offender may require the offender to
receive services from a service provider licensed under this
chapter. If referred by the court, the referral shall be in
addition to final adjudication, imposition of penalty or
sentence, or other action. The court may consult with or
seek the assistance of a service provider concerning such
a referral. Assignment to a service provider is contingent
upon availability of space, budgetary considerations, and
manageability of the offender.

(2) REFERRAL AND TREATMENT .--

(a) An order referring an offender under subsection (1)
must be in writing and must be signed by the referral
source. The order must specify the name of the offender,
the name and address of the service provider to which the
offender is referred, the date of the referral, the duration of
the offender's sentence, and all conditions stipulated by the
referral source. The total amount of time the offender is
required to receive treatment may not exceed the
maximum length of sentence possible for the offense with
which the offender is charged or convicted. A copy of the
order must be delivered to the service provider.

(b) The director may refuse to admit any offender referred
to the service provider under subsection (1). The director's
refusal to admit the offender must be communicated
immediately and in writing within 72 hours to the referral
source, stating the basis for such refusal.

(c) The director may, after consulting with the referral
source, discharge any offender referred to the service
provider under subsection (1) when, in the judgment of the
director, the offender is beyond the safe management
capabilities of the service provider. The director must orally
communicate a decision to discharge an offender to the
offender and to the referral source, immediately, and must
communicate the decision in writing within 72 hours
thereafter, stating the basis for the determination that the
offender is beyond the safe management capabilities of the
facility.

(d) When an offender successfully completes treatment or
when the time period during which the offender is required
to receive treatment expires, the director shall
communicate such fact to the referral source.

COMMON LICENSING STANDARDS
65D-30.004, F.A.C.

(35) Offender Referrals Under Chapter 397, F.S.

(a) Authority to Refer. Any offender, including any minor,
who is charged with or convicted of a crime, is eligible for
referral to a provider. The referral may be from the court or
from the criminal or juvenile justice authority which has
jurisdiction over that offender, and may occur prior to, in
lieu of, or in addition to, final adjudication, imposition of
penalty or sentence, or other action.

(b) Referral Information. Referrals shall be in writing and
signed by the referral source.

(c) Provider Responsibilities.

1. If the offender is not appropriate for placement by the
provider, this decision must immediately be communicated
to the referral source and documented in writing within 24
hours, stating reasons for refusal.

2. The provider, after consultation with the referral source,
may discharge the offender to the referral source.

3. When an offender is successful or unsuccessful in
completing treatment or when the commitment period
expires, the provider shall communicate this to the referral
source.

(d) Assessment of Juvenile Offenders.

1. Each juvenile offender referred by the court and the
Department of Juvenile Justice shall be assessed to
determine the need for substance abuse services.

2. The court and the Department of juvenile Justice, in
conjunction with the department, shall establish procedures
to ensure that juvenile offenders are assessed for
substance abuse problems and that diversion and
adjudication proceedings include conditions and sanctions
to address substance abuse problems. These procedures
must address:

a. Responsibility of local contracted providers for
assessment;

b. The role of the court in handling non-compliant juvenile
offenders; and
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397.706 Screening, assessment, and disposition
of juvenile offenders.--

(1) The substance abuse treatment needs of juvenile
offenders and their families must be identified and
addressed through diversionary programs and adjudicatory
proceedings pursuant to chapter 984 or chapter 985.

(2) The juvenile and circuit courts, in conjunction with
department district administration, shall establish policies
and procedures to ensure that juvenile offenders are
appropriately screened for substance abuse problems and
that diversionary and adjudicatory proceedings include
appropriate conditions and sanctions to address substance
abuse problems. Policies and procedures must address:
(a) The designation of local service providers responsible
for screening and assessment services and dispositional
recommendations to the department and the court.

(b) The means by which juvenile offenders are processed
to ensure participation in screening and assessment
services.

(c) The role of the court in securing assessments when
juvenile offenders or their families are noncompliant.

(d) Safeguards to ensure that information derived through
screening and assessment is used solely to assist in
dispositional decisions and not for purposes of determining
innocence or guilt.

(3) Because resources available to support screening and
assessment services are limited, the judicial circuits and
department district administration must develop those
capabilities to the extent possible within available
resources according to the following priorities:

(a) Juvenile substance abuse offenders.

(b) Juvenile offenders who are substance abuse impaired
at the time of the offense.

(c) Second or subsequent juvenile offenders.

(d) Minors taken into custody.

(4) The court may require juvenile offenders and their
families to participate in substance abuse assessment and
treatment services in accordance with the provisions of
chapter 984 or chapter 985 and may use its contempt
powers to enforce its orders.

PART VI
INMATE SUBSTANCE ABUSE PROGRAMS

397.752 Scope of part.--An inmate's substance abuse
service records are confidential in accordance with s.
397.501(7). No other provision of parts I-VII of this chapter
applies to inmates except as indicated by the context or
specified.

c. Priority services

3. Families of the juvenile offender may be required by the
court to participate in the assessment process and other
services under the authority found in Chapter 985, F.S.

Marchman Act Handbook page 52



397.753 Definitions.--As used in this part:
(1) "Department" means the Department of Corrections.

(2) "Inmate" means any person committed by a court of
competent jurisdiction to the custody of the Department of
Corrections, including transfers from federal and state
agencies under the Interstate Corrections Compact.

(3) "Inmate substance abuse services" means any service
component as defined in s. 397.311 provided directly by
the Department of Corrections and licensed and regulated
by the Department of Children and Family Services
pursuant to s. 397.406, or provided through contractual
arrangements with a service provider licensed pursuant to
part Il; or any self-help program or volunteer support group
operating for inmates.

397.754 Duties and responsibilities of the
Department of Corrections.--The Department of
Corrections shall:

(1) To the fullest extent possible provide inmates upon
arrival at a Department of Corrections reception center for
initial processing with an assessment of substance abuse
service needs.

(2) Provide inmates who are admitted to inmate substance
abuse services with an individualized treatment plan which
is developed on the basis of assessed need for services
and which includes measurable goals and specifies the
types of services needed to meet those goals.

(3) To the fullest extent possible provide inmates with
individualized services.

(4) Develop and maintain systematic methods of research,
evaluation, and monitoring of the appropriateness and
quality of substance abuse programs.

(5) Provide inmates who have participated in substance
abuse programs within 1 month of the date of their final
release from the correctional facility in which they are
incarcerated with information regarding options for
continuing substance abuse services in the community and
with referrals for such services as appropriate or upon the
inmate's request.

(6) In cooperation with other agencies, actively seek to
enhance resources for the provision of treatment services
for inmates and to develop partnerships with other state
agencies, including but not limited to the Departments of
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Children and Family Services, Education, Community
Affairs, and Law Enforcement.

(7) To the extent of available funding, provide training to
employees whose duties involve the provision of inmate
substance abuse services.

(8) The department shall by rule set forth procedures with
respect to individual dignity, nondiscriminatory services,
quality services, communication for inmates who receive
treatment for substance abuse, and confidentiality
requirements in accordance with federal law.
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Appendix A: Marchman Act and Related Laws

Previous to the creation of the Hal S.
Marchman Alcohol and Other Drug
Services Act of 1993" by the Florida
Legislature, there were two separate
laws governing alcohol and other
substance abuse. Chapter 396, F.S,,
referred to as the Myers Act, governed
issues related to alcoholism and alcohol
abuse, while Chapter 397 governed
drug dependency issues. Separate
rules governed alcoholism programs
from those governing other drug abuse
programs. This created confusion for
courts, law enforcement, treatment
providers, and families seeking help for
loved ones.

The Act, usually referred to as the
“Marchman Act,” was named after Hal
Marchman, a businessman from Volusia
County who had advocated over a
period of many years for improved
substance abuse services statewide.

It is important that the Marchman Act
only be used in cases where the person
is substance impaired. The Marchman
Act is the Florida Substance Abuse
Impairment Act and it does not
authorize provision of psychiatric or
medical treatment. For many persons,
the use of other statutes may be more
appropriate. Some alternative statutes
may include:

The Florida Mental Health Act
The Baker Act Chapter 394, F.S.

The Florida Mental Health Act, better
known as the Baker Act, was enacted in
1971 to provide a bill of rights for
persons with mental illnesses and due
process rights for those persons for
whom voluntary or involuntary

procedures were initiated to provide
needed treatment in times of acute
lliness. Intoxication and substance
abuse impairment are expressly
excluded under the definition of mental
illness and cannot be the basis of an
involuntary examination or placement
under the Baker Act. Unfortunately, law
enforcement officers and mental health
professionals sometimes erroneously
use the Baker Act instead of the
Marchman Act to be able to access care
quickly in a secure location. While
some persons with substance abuse
impairment also have a co-occurring
diagnosis of a mental illness, the mental
illness must be separately diagnosed as
a severe thought or mood disorder.

An adult may apply for voluntary
admission under the Baker Act if found
to show evidence of mental iliness, to be
competent to provide express and
informed consent, and to be suitable for
treatment.

Mental lliness means an impairment of
the mental or emotional processes that
exercise conscious control of one’s
actions or of the ability to perceive or
understand reality, which impairment
substantially interferes with a person’s
ability to meet the ordinary demands of
living, regardless of etiology. The term
does not include retardation or
developmental disability as defined in
Chapter 393, intoxication, or conditions
manifested only by antisocial behavior
or substance abuse impairment.

Express and Informed Consent
means consent voluntarily given in
writing, by a competent person, after
sufficient explanation to enable the
person to make a knowing and willful

Marchman Act Handbook

page 56



decision without any element of force,
fraud, deceit, duress, or other form of
constraint or coercion.

Incompetent to Consent to Treatment
means that a person’s judgment is so
affected by his or her mental illness that
the person lacks the capacity to make a
well-reasoned, willful, and knowing
decision concerning his or her medical
or mental health treatment.

In general, a person cannot be admitted
as “voluntary” unless competent to
provide express and informed consent.
Hence, persons who cannot provide
express and informed consent, such as
persons with guardians or health care
surrogates/proxies  currently making
decisions for them, are admitted only
under the heightened protections
established for persons on involuntary
status. A minor may only be admitted
on a voluntary basis upon application by
his or her guardian and a hearing to
verify the voluntariness of the consent.

A person may be taken to a receiving
facility for involuntary examination under
the Baker Act if there is reason to
believe that he or she is mentally ill, and
because of his or her mental iliness:

The person has refused voluntary
examination or is unable to determine
whether examination is necessary; and
Without care or treatment, the person is
likely to suffer from neglect resulting in
real and present threat of substantial
harm that can’t be avoided through the
help of others; or

There is substantial likelihood that
without care or treatment the person will
cause serious bodily harm to self or
others in the near future, as evidenced
by recent behavior.

An involuntary examination may be
initiated by any one of the three
following means:

A circuit court judge

¢ A law enforcement officer
A physician, clinical psychologist,
psychiatric nurse, or clinical social
worker

Baker Act Transportation

A law enforcement officer must take a
person for involuntary examination to
the nearest designated Baker Act
receiving facility — the facility must
accept persons brought by law
enforcement officers for involuntary
examination. If appropriate under state
and federal law, the person may later be
transferred to another facility.

Baker Act Examination

Upon arrival at a receiving facility, a
person shall be examined without
unnecessary delay by a physician or
clinical psychologist. A psychiatrist,
psychologist, or emergency room
physician must approve the person’s
release. A person may not be held for
involuntary examination longer than 72
hours. Within the 72-hour examination
period, one of the following must take
place:

The person shall be released unless
charged with a crime; in which case the
patient must be returned to a law
enforcement officer;

The person, unless charged with a
crime, shall be asked to give express
and informed consent to voluntary
placement; or

A petition for involuntary placement shall
be filed with the circuit court by the
facility administrator.
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Developmental Disabilities
Chapter 393, F.S.

This statute governs disorders or
syndromes that are attributable to
retardation, cerebral palsy, autism,
spina bifida or Prader-Wili Syndrome
and that constitute a substantial
handicap that can reasonably be
expected to continue indefinitely.
Sometimes law enforcement officers
and mental health professionals
erroneously use the Florida Baker Act
when a person with developmental
disabilities displays behavior considered
neglectful or dangerous. A distinct
diagnosis of a severe thought or mood
disorder in addition to the
developmental disability is required
since the definition of mental iliness
expressly excludes retardation or other
forms of developmental disability as
these conditions are governed by
Chapter 393,

A person may be court-ordered to
undergo involuntary treatment under
Chapter 393, F.S. if he or she has
retardation or autism, in need of
residential services, lacks the capacity
to give express and informed consent to
voluntary admission, and either lacks
the basic survival and self-care skills to
provide for one’s well-being or is likely to
physically injure others if allowed to
remain at liberty.

Emergency Examination and
Treatment of Incapacitated Persons
Act
s.401.445, F.S.

This statute provides insulation from
liability in cases where the person’s
emergency medical condition is a life-
threatening one and treatment s

provided absent consent. Persons with
severe substance abuse impairment
often experience severe medical
consequences, resulting in the need for
emergency medical care.

Emergency Medical Service means the
activities or services to prevent or treat a
sudden critical illness or injury and to
provide emergency medical care and
pre-hospital emergency medical
transportation to sick, injured, or
otherwise incapacitated persons.

A person is incapable of providing
informed consent if he cannot
generally understand the procedure, the
medically acceptable alternatives, and
the substantial risks and hazards
inherent in the proposed treatment or
procedures.

EMS personnel may treat without
informed consent if the person at the
time of exam or treatment is intoxicated,
under the influence of drugs, or
otherwise incapable of providing
informed consent without fear of having
to respond to civil suits.

EMTALA/COBRA
42 USC 1395dd

This federal statute prohibits the delay
or denial of emergency medical
services, including psychiatric and
substance abuse emergencies. This
law applies to all hospitals having
emergency service capability, including
freestanding psychiatric hospitals. Each
person suspected of having an
emergency medical condition who is
presented to a hospital's emergency
room must have a medical screening
conducted within the full capability and
capacity of the hospital and must be
stabilized before a transfer or discharge
takes place. EMTALA/COBRA governs
access to emergency care, transfers
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between facilities, and penalties for
violation by physicians and hospitals.

Access to Emergency Services and
Care
s.395.1041, F.S.

This state statute is the equivalent of the
federal EMTALA/COBRA law. It
prohibits the denial of emergency
services and care by hospitals and
physicians and enforces the ability of
persons to get all necessary and
appropriate emergency care within the
capability and capacity of each hospital.
This statute governs access to care,
transfers from one hospital to other
facilities, and establishes penalties for
violations by physicians and hospitals.

This statute also requires that a hospital
providing emergency services and care
to a person who is being involuntarily
examined under the Baker Act must
adhere to all rights of patients and
involuntary  examination  procedures
provided by the Baker Act, regardless of
whether the hospital, or any part thereof,
is designated as a receiving or
treatment facility, and regardless of
whether the person is admitted to the
hospital.

Adult Abuse, Neglect, and
Exploitation
s. 415.1051, F.S.

This statute may be appropriate when
an elderly or disabled person is alleged
to be a victim of abuse, neglect, or
exploitation and lacks the capacity to
consent. This means a mental
impairment that causes a person to lack
sufficient understanding or capacity to
make or communicate responsible
decisions concerning his person or
property, including whether or not to
accept protective services from the

Department of Children and Families
(DCF).

A vulnerable adult is a person 18 years
of age or older whose ability to perform
the normal activities of daily living or to
provide for his or her own care or
protection is impaired due to a mental,
emotional, physical, or developmental
disability or dysfunctioning, or brain
damage, or the infirmities of aging.

Where the person’s condition is not a
life-threatening emergency and no
health care surrogate or proxy is
available to consent, a report to the
Department of Children and Families of
the need for non-emergency protective
service intervention is required. If the
Department has reasonable cause to
believe that a disabled adult or elderly
person is in need of protective services
but lacks the capacity to consent to
protective services, the Department
must petition the court for an order
authorizing the provision of protective
services.

The Department of Children and
Families and a law enforcement officer
may forcibly enter and may remove an
incapacitated person who is likely to
incur a risk of death or serious physical

injury.

Emergency medical treatment (that
doesn’t violate an advance directive)
may be provided without consent for an
incapacitated person, after admission to
a medical facility. Further treatment
without informed consent is subject to a
DCF petition and a court order.

Advance Directive
Chapter 765, F.S.

If the person has previously executed an
advance directive designating a health
care surrogate and a physician has
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found the person to be incompetent or
incapacitated to consent to his/her own
treatment, the surrogate may instead be
asked to provide such consent.

In the absence of an advance directive,
a health care proxy may be notified, if a
person meeting the degree of
relationship specified in Chapter 765,
Part IV, F.S. is available to serve.

Incapacity or incompetent means the
person is physically or mentally unable
to communicate a willful and knowing
health care decision

A health care facility must notify the
surrogate or proxy in writing that his or
her authority has begun. The surrogate
or proxy has the authority to:

o Make written consent to health care
decisions the principal would have
made if capable of making such
decisions;

Have access to clinical records;

e Authorize release of records for
continuity of care;

e Authorize transfer of principal to or
from a health care facility; and

o Apply for public benefits.

Guardianship
Chapter 744, F.S.

Some persons, due to their incapacity,
require either a limited or a plenary
guardian to make many life decisions.
An incapacitated person is one who has
been judicially determined to lack the
capacity to manage at least some of
his/her property or to meet at least some
of the essential health and safety
requirements of such person.

Both plenary and limited guardianship is
initiated by a petition to the court. Any
order of a circuit judge must state the
nature of the guardianship as either

plenary where the guardian exercises all
delegable rights or limited where the
guardian exercises only those removed
from the ward in the order.

*See chart comparing related statutes.
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Quick Reference Guide To Related Statutes

(Does not substitute for consulting the statutes)

Baker Act — Developmental Marchman Act Emergency Adult Abuse, Guardianship Health Care
The Florida Mental Disabilities Medical Neglect, and Surrogate &
Health Act Services Exploitation Proxy
Authorizing | Chapter 394, Chapter  393.11, | Chapter 397, F.S. s.401.445,F.S. | s.415.1051, F.S. Chapter 744, FS Chapter 765, F.S.
Statute Partl, FS FS
Definitions Mental illness is an impairment of | Developmental Substance abuse EMS means the Avulnerable adultisa | Anincapacitated person | Incapacity or
the mental or emotional processes | disability is a disorder | Impaired: means a activities or services | person 18 years of age | is one who has been incompetent means
that exercise conscious control of | or syndrome that is condition involving the use | to preventortreata | or older whose ability to | judicially determined to the patient is physically
one’s actions or of the ability to attributable to of alcoholic beverages or sudden critical perform the normal lack the capacity to or mentally unable to
perceive or understand reality, retardation, cerebral any psychoactive or illness or injury and activities of daily living manage at least some of | communicate a willful
which impairment substantially palsy, autism, spina mood-altering substance to provide or to provide for his or the property or to meetat | and knowing health
interferes with a person’s ability to | bifida or Prader-Wili to such a manner as to emergency medical her own care or least some of the care decision
meet the ordinary demands of syndrome and that induce mental, emotional, | care and pre-hospital | protection is impaired essential health and
living, regardless of etiology. The constitutes a or physical problems and emergency medical due to a mental, safety requirements of A health care
term does not include retardation substantial handicap cause socially transportation to emotional, physical, or such person. surrogate is any
or developmental disability, that can reasonably be | dysfunctional behavior. sick, injured, or developmental disability competent adult
intoxication, or conditions expected to continue otherwise or dysfunctioning, or expressly designated by
manifested only by antisocial indefinitely. incapacitated brain damage, or the a person to make health
behavior or substance abuse Self Injurious persons. infirmities of aging. care decisions on behalf
impairment. behavior is any chronic of the person upon the
behavior that results in A person is principal’s incapacity.
injury to the person’s incapable of
own body, which providing informed Proxy is a competent
includes but is not consent if he cannot adult who has not been
limited to, self-hitting, generally understand designated to make
head banging, self- the procedure, the health care decisions
biting, scratching, and medically acceptable for An incapacitated
the ingestion of harmful alternatives, and the person, but who, is one
or potentially harmful substantial risks and of the authorized
nutritive or nonnutritive hazards of the persons eligible to make
substances. proposed treatment health care decision for
or procedures. the individual.
Initiation Ex parte order of a circuit judge Petitioning 3 forms of court involved | EMS personnel may | Court order upon Court petition to Determination by
or a certified law enforcement Commission of 3 initiation and 3 forms of treat without petition by DCF in non- determine incapacity filed | attending physician,
officer acting in his or her official persons, one mustbe a | non-court. Protective informed consent if emergency cases. by an adult. Order of that principal lacks
capacity, or a specified physician, file petition custody by LEO or the patient at the circuit judge stating the capacity to make own
professional (MD, DO, clinical with circuit court. emergency with time of exam or DCF and LEO may nature of the guardianship | health care decisions .

psychologist, clinical social
worker, or psychiatric nurse — all
as defined in 394).

physician’s certificate, or
petition to circuit court.

treatment is
intoxicated, under
the influence of
drugs, or otherwise
incapable of
providing informed
consent.

forcibly enter and may
remove incapacitated

person who is likely to
incur a risk of death or
serious physical injury.

as either plenary or
limited. If limited, order
states the rights that have
been removed and
delegated to guardian.

Health care facility
notifies surrogate or
proxy in writing that
authority under advance
directive has begun




Baker Act - Developmental Marchman Act Emergency Adult Abuse, Guardianship Health Care
The Florida Mental Disabilities Medical Services Neglect, and Surrogate &
Health Act Exploitation Proxy
Authority of Guardian Advocate may be | Guardian Advocate is any Guardian Advocate Emergency medical Limited to authority Make written consent to
Decision appointed by the court for | person or corporation can be appointed treatment (that doesn’t granted by Circuit Courtin | health care decisions
Maker any person found to be qualified to act as guardian, only to represent the violate an advance Letters of Guardianship. the principal would have

incompetent to consent to
treatment. This means that
a person’s judgment is so
affected by his or her
mental iliness that he
lacks the capacity to make
a well-reasoned, willful,

with the same powers,
duties, and responsibilities
required of a guardian
pursuant to Chapter 744 or
those defined in court order.

person during the
court hearing if
person cannot
attend. Otherwise,
no substitute
decision-maker
provided in 397 other

directive) without
consent for
incapacitated person,
after admission to a
medical facility.

Further treatment

Plenary Guardian
exercises all delegable
rights while Limited
Guardian exercises only
those removed from ward
in order. Must file reports,
plans, inventory, and

made if capable of
making such decisions.
Have access to clinical
records, authorize
release of records for
continuity of care,
authorize transfer of

and knowing decision than the parent of a without informed accounting. principal to or from a
concerning his or her minor. Treatment as consent is subjectto a health care facility, and
medical or mental health authorized by the DCF petition and a apply for public benefits.
treatment. patient, the court court order.
order, or the parent
of a minor.
Limitations of | Guardian Advocate cannot Same as under Chapter 744. Without first obtaining May not consent to the
Authority authorize voluntary specific authority from psychiatric admission or
admission or consent to Court (744.3725), treatment of a voluntary
treatment for a voluntary guardian cannot commit patient. May not
patient. the ward to facility without | provide consent for
formal placement abortion, sterilization,
proceeding under Chapter | ECT, psychosurgery,
393 (retardation), 394 experimental treatment
(mental illness), or 397 without Court approval
(substance abuse), or to or express authority in
experimental procedures, an advance directive.
marriage dissolution,
termination of parental
rights, sterilization,
abortion
See Also 395.1041, F.S. 42USC | Chapter 825, F.S s. 394.4625 s. 394.4625
1395dd. (1)(d), F.S. 1)(e), F.S




Appendix B: CLIENT RIGHTS

Persons receiving substance abuse
services from any service provider are
guaranteed protection of the rights specified
in the Marchman Act, unless otherwise
expressly provided, and service providers
must ensure the protection of such rights.

Individual Dignity

The individual dignity of the client must be
respected at all times and wupon all
occasions, including any occasion when the
client is admitted, retained, or transported.
Substance abuse clients who are not
accused of a crime or delinquent act may
not be detained or incarcerated in jails,
detention centers, or training schools of the
state, except for purposes of protective
custody in strict accordance with the
Marchman Act. A client may not be deprived
of any constitutional right.

Nondiscriminatory Services

Service providers may not deny a client
access to substance abuse services solely
on the basis of

Race

Gender

Ethnicity

Age

Sexual preference

HIV status

Prior service departures against medical
advice

Disability

Number of relapse episodes

Medication prescribed by a physician.
Service providers who receive state
funds to provide substance abuse
services may not, provided space and
sufficient state resources are available,

deny a client access to services based
solely on inability to pay.

Quality Services

It is the policy of the state to use the least
restrictive and most appropriate services
available, based on the needs and the best
interests of the client and consistent with
optimum care of the client.

Each client in treatment must be afforded
the opportunity to participate in the
formulation and periodic review of his or her
individualized treatment or service plan to
the extent of his or her abilty to so
participate. Each client must be afforded the
opportunity to participate in activities
designed to enhance self-image.

Each client must be delivered services
suited to his or her needs, administered
skillfully, safely, humanely, with full respect
for his or her dignity and personal integrity,
and in accordance with all statutory and
regulatory requirements.

These services must include the use of
methods and techniques to control
aggressive client behavior that poses an
immediate threat to the client or to other
persons. Such methods and techniques
include the use of restraints, the use of
seclusion, the use of time-out, and other
behavior management techniques. When
authorized, these methods and techniques
may be applied only by persons who are
employed by service providers and trained
in the application and use of these methods
and techniques.

Communication
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Each client has the right to communicate
freely and privately with other persons
within the limitations imposed by service
provider policy.

Because the delivery of services can only
be effective in a substance abuse free
environment, close supervision of each
client's communications and
correspondence is necessary, particularly in
the initial stages of treatment, and the
service provider must therefore set
reasonable rules for telephone, mail, and
visitation rights, giving primary consideration
to the well-being and safety of clients, staff,
and the community. It is the duty of the
service provider to inform the client and his
or her family if the family is involved at the
time of admission about the provider's rules
relating to communications and
correspondence.

Custody Of Personal Effects

A client has the right to possess clothing
and other personal effects. The service
provider may take temporary custody of the
client's personal effects only when required
for medical or safety reasons, with the
reason for taking custody and a list of the
personal effects recorded in the client's
clinical record.

Education Of Minors

Each minor client in a residential service
component is guaranteed education and
training appropriate to his or her needs. The
service provider shall coordinate with local
education agencies to ensure that education
and training is provided to each minor client
in accordance with other applicable laws
and regulations and that parental
responsibilities related to such education
and training are established within the
provisions of such applicable laws and
regulations. Nothing in the Marchman Act
may be construed to relieve any local

education authority of its obligation under
law to provide a free and appropriate
education to every child.

Confidentiality Of Client Records

The records of service providers which
pertain to the identity, diagnosis, and
prognosis of and service provision to any
individual client are confidential in
accordance with this chapter and with
applicable federal confidentiality regulations
and are exempt from the provisions of s.
119.07(1) and s. 24(a), Art. | of the State
Constitution. Such records may not be
disclosed without the written consent of the
client to whom they pertain except that
appropriate disclosure may be made without
such consent:

1. To medical personnel in a medical
emergency.

2. To service provider personnel if such
personnel need to know the information
in order to carry out duties relating to the
provision of services to a client.

3. To the secretary of the department or the
secretary's designee, for purposes of
scientific research, in accordance with
federal confidentiality regulations, but
only upon agreement in writing that the
clients name and other identifying
information will not be disclosed.

4. In the course of review of records on
service provider premises by persons
who are performing an audit or
evaluation on behalf of any federal,
state, or local government agency, or
third-party payor providing financial
assistance or reimbursement to the
service provider; however, reports
produced as a result of such audit or
evaluation may not disclose client
names or other identifying information
and must be in accord with federal
confidentiality regulations.

5. Upon court order based on application
showing good cause for disclosure. In
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determining whether there is good
cause for disclosure, the court shall
examine whether the public interest and
the need for disclosure outweigh the
potential injury to the client, to the
service provider-client relationship, and
to the service provider itself.

The restrictions on disclosure and use in
this section do not apply to communications
from provider personnel to law enforcement
officers which:

1. Are directly related to a client's
commission of a crime on the premises
of the provider or against provider
personnel or to a threat to commit such
a crime; and

2. Are limited to the circumstances of the
incident, including the client status of the
individual committing or threatening to
commit the crime, that individual's name
and address, and that individual's last
known whereabouts.

The restrictions on disclosure and use in
this section do not apply to the reporting of
incidents of suspected child abuse and
neglect to the appropriate state or local
authorities as required by law. However,
such restrictions continue to apply to the
original substance abuse client records
maintained by the provider, including their
disclosure and use for civil or criminal
proceedings which may arise out of the
report of suspected child abuse and neglect.

Any answer to a request for a disclosure of
client records which is not permissible under
state or federal regulations must be made in
a way that will not affirmatively reveal that
an identified individual has been, or is being
diagnosed or treated for substance abuse.
The regulations do not restrict a disclosure
that an identified individual is not and never
has been a client.

Minors Consent:

1. Since a minor acting alone has the legal
capacity to voluntarily apply for and
obtain substance abuse treatment, any
written consent for disclosure may be
given only by the minor client. This
restriction includes, but is not limited to,
any disclosure of client identifying
information to the parent, legal guardian,
or custodian of a minor client for the
purpose of obtaining financial
reimbursement.

2. When the consent of a parent, legal
guardian, or custodian is required under
this chapter in order for a minor to
obtain substance abuse treatment, any
written consent for disclosure must be
given by both the minor and the parent,
legal guardian, or custodian.

Court Order:

An order of a court of competent jurisdiction
authorizing  disclosure and use of
confidential information is a unique kind of
court order. Its only purpose is to authorize
a disclosure or use of client identifying
information, which would otherwise be
prohibited by the Marchman Act. Such an
order does not compel disclosure. A
subpoena or a similar legal mandate must
be issued in order to compel disclosure.
This mandate may be entered at the same
time as, and accompany, an authorizing
court order entered.

An order authorizing the disclosure of client
records may be applied for by any person
having a legally recognized interest in the
disclosure which is sought. The application
may be filed separately or as part of a
pending civil action in which it appears that
the client records are needed to provide
evidence. An application must use a
fictitious name, such as John Doe or Jane
Doe, to refer to any client and may not
contain or otherwise disclose any client
identifying information unless the client is
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the applicant or has given a written consent
to disclosure or the court has ordered the
record of the proceeding sealed from public
scrutiny.

The client and the person holding the
records from whom disclosure is sought
must be given adequate notice in a manner
which will not disclose client identifying
information to other persons, and an
opportunity to file a written response to the
application, or to appear in person, for the
limited purpose of providing evidence on the
statutory and regulatory criteria for the
issuance of the court order.

Any oral argument, review of evidence, or
hearing on the application must be held in
the judge's chambers or in some manner
which ensures that client identifying
information is not disclosed to anyone other
than a party to the proceeding, the client, or
the person holding the record, unless the
client requests an open hearing. The
proceeding may include an examination by
the judge of the client records referred to in
the application.

A court may authorize the disclosure and
use of client records for the purpose of
conducting a criminal investigation or
prosecution of a client only if the court finds
that all of the following criteria are met:

1. The crime involved is extremely serious,
such as one which causes or directly
threatens loss of life or serious bodily
injury, including but not limited to
homicide, sexual assault, sexual battery,
kidnapping, armed robbery, assault with
a deadly weapon, and child abuse and
neglect.

2. There is reasonable likelihood that the
records will disclose information of
substantial value in the investigation or
prosecution.

3. Other ways of obtaining the information
are not available or would not be
effective.

4. The potential injury to the client, to the
physician-client relationship and to the
ability of the program to provide services
to other clients is outweighed by the
public interest and the need for the
disclosure.

HIPAA

The federal Health Insurance Portability and
Accountability Act (HIPAA) which took effect
in April 2003, has had a major impact on
privacy of patient medical information.
While substance abuse clinical information
has already been closely protected through
federal and state law, some changes have
occurred that providers must be aware of.

Counsel

Each client must be informed that he or she
has the right to be represented by counsel
in any involuntary proceeding for
assessment, stabilization, or treatment and
that he or she, or if the client is a minor his
or her parent, legal guardian, or legal
custodian, may apply immediately to the
court to have an attorney appointed if he or
she cannot afford one.

Habeas Corpus

At any time, and without notice, a client
involuntarily retained by a provider, or the
client's parent, guardian, custodian, or
attorney on behalf of the client, may petition
for a writ of habeas corpus to question the
cause and legality of such retention and
request that the court issue a writ for the
client's release.

Liability and Penalties

Service provider personnel who violate or
abuse any right or privilege of a client under
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this chapter are liable for damages as
determined by law.

1. Knowingly furnishing false information for
the purpose of obtaining emergency or
other involuntary admission for any
person is a misdemeanor of the first
degree, punishable as provided in s.
775.082 and by a fine not exceeding
$5,000.

2. Causing or otherwise securing, or
conspiring with or assisting another to
cause or secure, without reason for
believing a person to be impaired, any
emergency or  other involuntary
procedure for the person is a
misdemeanor of the first degree,
punishable as provided in s. 775.082
and by a fine not exceeding $5,000.

3. Causing, or conspiring with or assisting
another to cause, the denial to any
person of any right accorded pursuant to
this chapter is a misdemeanor of the
first degree, punishable as provided in s.
775.082 and by a fine not exceeding
$5,000.

Immunity

All persons acting in good faith, reasonably,
and without negligence in connection with
the preparation or execution of petitions,
applications, certificates, or other
documents or the apprehension, detention,
discharge, examination, transportation, or
treatment of a person under the provisions
of this chapter shall be free from all liability,
civil or criminal, by reason of such acts.

Frequently Asked Questions

1. Can a person be denied admission to
a substance abuse facility because he
had left against medical advice on
multiple occasions?

No. Previous departures AMA and number
of relapses cannot, on their own, be used as
reasons to refuse admission.

2. Can a person taking psychotropic
medications prescribed by a physician
be refused admission?

No. The taking of such prescribed
medications cannot be used as a reason for
refusing admission to a program. However,
if the program determines that it is unable to
manage the person’s condition, such
documentation could result in non-
admission.

3. Can a licensed substance abuse
facility deny clients the right to
communicate at will with persons
outside the facility?

Yes. Service providers are required to set
reasonable rules for telephone, mail, and
visitation rights, giving primary consideration
to the well-being and safety of clients, staff,
and the community. The provider must
inform the client about the provider's rules
relating to communications and
correspondence.

4. Am | allowed to keep my possessions
when | enter a substance abuse
program?

Yes. The facility is allowed to take
temporary custody of your personal effects
only when required for medical or safety
reasons and the law requires that the
reason for taking custody and a list of the
personal effects be recorded in your clinical
record.

5. If someone tries to get a judge to
order me to a facility for examination or
treatment, am | entitled to an attorney to
represent me?
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Yes. The Marchman Act guarantees you
the right to an attorney at every stage of
legal proceedings to seek your examination
or treatment. You also have the right to
have an independent substance abuse
professional examine you in this process.
You also have the right, once on a facility, to
file a petition for a writ of habeas corpus
questioning the legality of your confinement
in a treatment facility.

6. Is my treatment record completely
confidential?

Yes, except for certain times when the
facility can or must legally release certain
information about you. Such circumstances
might include, but are not limited to alleged
child abuse, crime against the staff of the
program or on the premises of the facility,
when ordered by a court, medical
emergencies, etc.
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Appendix C: Voluntary Admissions

A person who wishes to enter treatment for
substance abuse may apply to a service
provider for voluntary admission.  Within
the financial and space capabilities of the
service provider, a person must be admitted
to treatment when sufficient evidence exists
that the person is impaired by substance
abuse and the medical and behavioral
conditions of the person are not beyond the
safe management capabilities of the service
provider.

Substance abuse impaired means a
condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior.

The service provider must emphasize
admission to the service component that
represents the least restrictive setting that is
appropriate to the person's treatment
needs. To be considered eligible for
treatment on a voluntary basis, an applicant
for services must meet diagnostic criteria for
substance abuse related disorders.

With regard to minors, the disability of
minority for persons under 18 years of age
is removed solely for the purpose of
obtaining voluntary substance abuse
impairment services from a licensed service
provider, and consent to such services by a
minor has the same force and effect as if
executed by a client who has reached the
age of majority. Such consent

is not subject to later disaffirmance based
on minority.

Except for purposes of law enforcement
activities in connection with protective
custody, the disability of minority is not
removed if there is an involuntary admission
for substance abuse services, in which case

parental participation may be required as
the court finds appropriate.

Transfer from Involuntary Status
(397.6752, F.S.)

Upon giving his or her written informed
consent, an involuntarily admitted client may
be referred to a service provider for
voluntary admission when the service
provider determines that the client no longer
meets involuntary criteria.

Early Release From Involuntary
Substance Abuse Treatment
(397.6971, F.S.)

At any time prior to the end of the 60-day
involuntary treatment period, or prior to the
end of any extension granted a client
admitted for involuntary treatment may be
determined eligible for discharge to the
most appropriate referral or disposition for
the client. A client who no longer meets the
criteria for involuntary admission and has
given his or her informed consent to be
transferred to voluntary treatment status.
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Appendix D: Law Enforcement and the Marchman Act
Protective Custody

Law enforcement officers often serve as the
front line for many social and health
problems of our communities. Although
substance abuse is a health problem, it is
often a personal and a public safety issue
as well. The Legislature in Florida and
elsewhere has granted law enforcement
certain authority and responsibilities under
the Marchman Act.

Protective Custody

A law enforcement officer as defined in s.
943.10(1), F.S. may implement protective
custody measures when a minor or an adult
who appears to meet the involuntary
admission criteria in s. 397.675 is either:

1. Brought to the
enforcement; or

attention of law

2. Isin a public place.

The purpose of protective custody is to
remove the person from their immediate
environment and transport the person to an
environment which is conducive to their
protection and the protection of others

Any adult or minor may request voluntary
treatment for substance abuse. The
disability of minority for persons under 18
years of age is removed solely for the
purpose of obtaining voluntary substance
abuse impairment services.

Criteria for Protective Custody

A person meets the criteria for protective
custody if:

e There is good faith reason to believe the
person is substance abuse impaired, a
condition involving the use of alcoholic
beverages or any psychoactive or

mood-altering substance in such a
manner as to induce mental, emotional,
or physical problems and cause socially
dysfunctional behavior.

o Because of this impairment, the person
has lost the power of self-control with
respect to substance use; and either:

¢ Has inflicted, or threatened or attempted
to inflict, or unless admitted is likely to
inflict, physical harm on himself or
herself or another; or

¢ Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has
been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

A law enforcement officer may assist the
person with or without the person’s consent,
as follows:

With Consent

A person in circumstances which justify
protective custody may consent to be
assisted by a law enforcement officer to his
or her home, to a hospital, or to a licensed
detoxification or addictions receiving facility,
whichever the officer determines is most
appropriate.

Without Consent
However, if a person in circumstances

which justify protective custody fails or
refuses to consent to assistance and a law
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enforcement officer has determined that a
hospital or a licensed detoxification or
addictions receiving facility is the most
appropriate place for the person, the officer
may, after giving due consideration to the
expressed wishes of the person:

1. Take the person to a hospital or to a
licensed detoxification or addictions
receiving facility against the person's will
but without using unreasonable force; or

2. In the case of an adult, detain the
person for his or her own protection in
any municipal or county jail or other
appropriate detention facility. This
detention is not to be considered an
arrest for any purpose, and no entry or
other record may be made to indicate
that the person has been detained or
charged with any crime. The officer in
charge of the detention facility must notify
the nearest appropriate licensed service
provider within the first 8 hours after
detention that the person has been
detained. It is the duty of the detention
facility to arrange, as necessary, for
transportation of the person to an
appropriate licensed service provider with
an available bed. Persons taken into
protective custody must be assessed by
the attending physician within the 72-
hour period and without unnecessary
delay, to determine the need for further
services.

Minors

The nearest relative of a minor in protective
custody must be notified by the Ilaw
enforcement officer, as must the nearest
relative of an adult, unless the adult
requests that there be no notification.
Release of a minor client can only be made
to the minor's parent, legal guardian, or
legal custodian or to the authorized
designee of the Department of children and
Families or the Department of Juvenile
Justice.

Provider Responsibilities

Unlike the Baker Act where designated
receiving facilities must accept a person
from law enforcement officer for involuntary
examination, the Marchman Act prohibits
substance abuse providers from exceeding
their licensed capacity or accepting persons
beyond the safe management capabilities of
the service provider.

It is the responsibility of the service provider
to:

o Ensure that a person who is admitted to
a licensed service component meets the
involuntary admission criteria;

e Ascertain whether the medical and
behavioral conditions of the person, as
presented, are beyond the safe
management capabilities of the service
provider;

e Provide for the admission of the person
to the service component that
represents the least restrictive available
setting that is responsive to the person's
treatment needs;

o Verify that the admission of the person
to the service component does not
result in a census in excess of its
licensed service capacity;

o Determine whether the cost of services
is within the financial means of the
person or those who are financially
responsible for the person's care; and

o Take all necessary measures to ensure
that each client in treatment is provided
with a safe environment, and to ensure
that each client whose medical condition
or behavioral problem becomes such
that he or she cannot be safely
managed by the service component is
discharged and referred to a more
appropriate setting for care.

Non-Admission

When, in the judgment of the service
provider, the person who is being presented
for involuntary admission should not be
admitted because of his or her failure to
meet admission criteria, because his or her
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medical or behavioral conditions are beyond
the safe management capabilities of the
service provider, or because of a lack of
available space, services, or financial
resources to pay for his or her care, the
service provider, in accordance with federal
confidentiality regulations, must attempt to
contact the referral source, which may be a
law enforcement officer, physician, parent,
legal guardian if applicable, court and
petitioner, or other referring party, to discuss
the circumstances and assist in arranging
for alternative interventions.

When the service provider is unable to
reach the referral source, the service
provider must refuse admission and attempt
to assist the person in gaining access to
other appropriate services, if indicated.

Upon completing these efforts, the service
provider must, within one workday, report in
writing to the referral sources, in compliance
with federal confidentiality regulations:

e The basis for the refusal to admit the
person, and

¢ Documentation of the service provider's
efforts to contact the referral source and
assist the person, when indicated, in
gaining access to more appropriate
services.

When, in the judgment of the service
provider, the medical conditions or
behavioral problems of an involuntary client
become such that they cannot be safely
managed by the service component, the
service provider must discharge the client
and attempt to assist him or her in securing
more appropriate services in a setting more
responsive to his or her needs. Upon
completing these efforts, the service
provider must, within 72 hours, report in
writing to the referral source, in compliance
with federal confidentiality regulations:

e The basis for the client's discharge, and

¢ Documentation of the service provider's
efforts to assist the person in gaining
access to appropriate services.

Clients shall be referred to more appropriate
services if the provider determines that the
person should not be placed or should be
discharged. The decision to refuse to admit
or to discharge shall be made by a qualified
professional. Any attempts to contact the
referral source must be made in accordance
with federal and state confidentiality
regulations.

Disposition After Protective Custody

A client who is in protective custody must be
released by a qualified professional when:

1. The client no Ilonger meets the
involuntary admission criteria in s.
397.675(1);

The 72-hour period has elapsed; or

The client has consented to remain
voluntarily at the licensed service
provider.

wn

A client may only be retained in protective
custody beyond the 72-hour period when a
petition for involuntary assessment or
treatment has been initiated. The timely
filing of the petition authorizes the service
provider to retain physical custody of the
client pending further order of the court.

List Of Licensed Facilities

The Department of Children and Families is
required to provide each municipal and
county public safety office with a list of
licensed hospitals, detoxification facilities,
and addictions receiving facilities, including
the name, address, and phone number of,
and the services offered by, the licensed
service provider. A current list can also be
found for each county on tmyflorida.com
website.
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Immunity From Liability

A law enforcement officer acting in good
faith pursuant to this part may not be held
criminally or civilly liable for false
imprisonment

Behaviors to Look For

Individuals with substance abuse addiction
who may need further evaluation typically
exhibit a combination of the following
behaviors, characteristics, or indicators of
their illness:

Substance Abuse: abuse of prescribed
medications, use of alcohol or illegal
substances. .

Psychological/Physical: Eyes glassy, red,

dilated, etc. Labile mood (sad/happy,
calm/angry), violent, hostile, irritable,
lethargic/manic, self-isolative, non-

communicative, paranoid, suicidal ideation.

Behaviors: Slurred speech, incoherent
can't concentrate, mood changes quickly
and frequently. Lengthy and unexplained
absences, returning tired and dirty.
Changes jobs frequently and unable to
maintain employment.

Family: Domestic violence, isolated from
family life and activities. Doesn’t pay
essential bills.

Criminal Activity: Pawning/selling personal
or home possessions. Petty theft,
trespassing, prowling, solicitation, DUI, and
possession.

Self-Care Issues: insomnia or increased
sleep, has not eaten for days, not taking
prescribed medications, home is in disarray,
neglects household, property, or personal
hygiene-to the point of putting self'/others at
risk.

Suicidal Risks: has weapons or access to
weapons, speaks about previous attempts,
makes direct comments about dying or

hurting self, evidence of previous attempts
such as scars on the wrists.

Elderly Issues: wandering at night, leaving
things on stove unattended, not eating or
sleeping or caring for personal needs,
unrealistic fears, uncontrollable anxiety,
confusion, quantity and age of unused foods
in the home.

There are two important key points to
remember:

Your role is not to diagnose. However, if
you have reason to believe that someone
appears to be substance abuse impaired,
you can decide whether or not that person
may be putting himself/herself or others in
danger, and they meet the criteria for
protective custody.

You do not need to witness all of the
behaviors personally. The Marchman Act
doesn’t require that you see the behaviors
personally, but you must have good faith
reason to believe the criteria are met. You
can consider credible eyewitness accounts
from others as you determine the need for
protective custody.

Frequently Asked Questions

1. How does the Marchman Act define a
“law enforcement officer?”

A law enforcement officer means a law
enforcement officer as defined in s.
943.10(1), F.S. Therefore, as Chapter 943
is revised in future legislative sessions, the
Marchman Act will not have to be revised
further. [s. 397.311(18), F.S.]

2. Do | have to be acting in my official
capacity or "on duty" to initiate
Protective Custody or to transport a
person for an examination?

The statute doesn’t distinguish between
official and off-duty actions Department
legal counsel should be consulted where
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the officer is considered to be "on duty" 24
hours per day, 7 days per week.

3. 'm a law enforcement officer, not a
substance abuse or mental health
professional. How am | supposed to
diagnose such problems?

Law enforcement officers, in the course of
their duties, probably have more day-to-day
interaction with persons who have serious
substance abuse and mental illness than
many behavioral health professionals.
However, officers are not expected to
diagnose substance abuse impairment.
Substance abuse impairment is defined in
the Marchman Act to mean:

a condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior. [s. 397.305(16), F.S.]

Criteria for Initiating
Protective Custody
s. 397.677, F.S.

4. What are the criteria for initiating
Protective Custody under the Marchman
Act?

A person meets the criteria for involuntary
admission if there is good faith reason to
believe the person is substance abuse
impaired and, because of such impairment:
(1) Has lost the power of self-control with
respect to substance use; and either

(2)(a) Has inflicted, or threatened or
attempted to inflict, or unless admitted is
likely to inflict, physical harm on himself or
herself or another; or

(b) Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has been
so impaired that the person is incapable of
appreciating his or her need for such
services and of making a rational decision in
regard thereto; however, mere refusal to
receive such services does not constitute

evidence of lack of judgment with respect to
his or her need for such services.

5. Do | have to see the behavior myself to
justify taking a person into custody
under the Marchman Act?

No. Taking a person into custody under the
Marchman Act is a civil procedure, not
requiring the same probable cause required
under criminal law. You may initiate
Protective Custody by having “good faith
reason to believe” “a person appears to
meet the criteria.” A law enforcement officer
may consider the statements of other
credible persons who have seen the
behavior.

Transportation to a Facility

6. Are law enforcement officers required
to transport people held under the
Marchman Act?

No. The Marchman Act permits law
enforcement officers to transport persons
for substance abuse assessment, but
doesn’'t require it if there is a more
appropriate  method of transportation,
considering the person’s condition. In some
cases EMS transport may be required, while
in others, there may be family members
willing and able to provide such transport.
In addition, law enforcement is specifically
trained in the transportation of persons who
are either violent, resisting transportation, or
are otherwise unwilling to comply with
directions. Others without that training may
either injure or be injured by the person.

7. Can | take a person who meets the
criteria for involuntary examination to jail
instead of a Marchman Act facility if they
have committed a misdemeanor?

Yes.

8. Can | use handcuffs and other
restraints when transporting persons
with mental illness to a Marchman Act
receiving facility?
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The Marchman Act states that persons held
under the Marchman Act must have their
right to individual dignity protected at all
times and upon all occasions, included
when the client is transported. It is not
specific as to the use of restraining devices
used with criminal suspects, however where
the dangerous circumstances are clearly
documented, such restraints may be used in
accord with the law enforcement agency’s
written policies.

9. How can | find out which Marchman
Act facilities are in my jurisdiction and
their addresses?

The District Office of the Department of
Children and Family Services can provide
you with a list of the names and addresses
of all Marchman Act receiving facilities in
your locale.

10. Do | have to take the person to the
nearest Marchman Act receiving facility
or can | take them to another facility
where the person, caregiver, or mental
health professional has asked me to take
them?

The Marchman Act requires you to take all
persons to the nearest receiving facility,
unless the person is suffering from an
emergency medical condition, in which case
they should be taken to the nearest
emergency room. The person can be later
transferred to another facility if requested by
the patient or their guardian.

11. Do | have to return to a hospital to
transfer the person to another facility?

No. Once the person is taken to the
hospital, the state’s Marchman Act and the
federal COBRA law require the hospital to
arrange for appropriate transfer, when
necessary.

12. Can the Marchman Act facility refuse
to accept the person | bring to them?

At the Facility

Yes. Unlike the Baker Act that requires
facilities to accept persons brought by law
enforcement officers, the Marchman Act
requires facilities to refuse acceptance of
persons if it would cause the facility to go
over licensed census, to accept
responsibility for a person beyond the safe
management of the program, or if the
person is unable to pay the cost of a private
program.  However, if the facility is a
licensed hospital and the officer believes the
person has an emergency medical condition
as a result of the substance abuse issues, a
hospital must accept the person under the
federal EMTALA law and perform a medical
screening and stabilization prior to releasing
the person or transferring him or her to
another appropriate facility.

13. Do | have to wait at a hospital for the
person to be medically screened,
treated, or have their insurance verified?

No. The officer's only duties are to present
the person. However, if the person is acting
in a dangerous manner, beyond the ability
of the hospital staff to manage, the officer
should stay to assist for a very temporary
period until hospital clinical or security staff
can arrive.

14. Why do the hospitals or crisis
stabilization units release people with
serious substance abuse problems so
soon?

A substance abuse facility is only permitted
to hold a person against their will for
assessment and stabilization for a
maximum period of 72 hours. However, as
soon as a determination is made that the
conditions for a petition for court ordered
assessment or treatment are not met, the
person must be released, unless the person
is transferred to voluntary status.

See Flow Chart for Protective Custody
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PROTECTIVE CUSTODY
NON-COURT PROCEDURE

ELIGIBILITY PROFILE

e  Substance abuser who is impaired in a public place or is brought to the attention of a law
enforcement officer. Must meet criteria for involuntary admission found in section 397.675,
F.S.

PURPOSE
* Remove the person from their immediate environment and transport the person to an
environment that is conducive to their protection and the protection of others.

MEANS
+ Person is transported by a law-enforcement officer (law enforcement officers report
constitutes the authority to hold the person.

WHERE

+  With the person’s consent: to their home or, if they have no home, to a hospital, or to a
licensed detox or addictions receiving facility.

»  Without the person’s consent: to a hospital, or to a licensed detox or addictions receiving
facility.

*  Without the person’s consent: to a municipal or county jail, or other appropriate detention
facility, only if the person is an adult.

SERVICES PROVIDED
*  Assessment by physician (unless the person is taken to their home.

LENGTH OF STAY
. No more than 72 hours from the time of admission.

EXTENSIONS
. None

DISPOSITION ALTERNATIVES

* Release by a qualified professional when the client no longer meets the criteria for
involuntary admission; or

* Release by a qualified professional once the 72-hour period has elapsed; or

+ With the client’'s consent, allow the client to remain voluntarily at the licensed service
provider; or

+ Retain the client when a petition for involuntary assessment or treatment has been initiated
with the court and until the petition is heard.

SPECIAL CONDITIONS

»  For persons involuntarily admitted to a licensed service provider for the purpose of protective
custody, release may be made without further court order only by a qualified professional.

* In the case of minors, release of a minor from protective custody must always be to the
client’s parent, legal guardian, or legal custodian or the authorized designee thereof.

«  For persons admitted to a municipal or county jail or other detention facility for protective
custody, the officer in charge must notify a licensed service provider within S hours of the
person’s detention and, if appropriate and a bed is available, arrange for transportation to the
provider.
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Noncourt Procedure Protective Custody
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Appendix E: Emergency Substance Abuse Admissions
and Persons with Emergency Medical Conditions

Introduction

In general, Florida’s Marchman Act is
designed to assure appropriate, responsive
care for persons with substance abuse
impairment within a system of protections
for the individual.

Many persons with serious substance
abuse impairment first come to the attention
of law enforcement or emergency medical
personnel due to severe medical problems
and/or bizarre or abnormal behavior.
Through this mechanism, they may
eventually get to needed substance abuse
treatment. This interrelationship between
general medical and substance abuse
treatment systems is crucial to appropriate
care.

In addition to deaths related to substance
abuse impairment, drug related medical
emergencies remain significantly high at the
national level, and very costly at the state
and local levels. Overdoses, or
“poisonings” represent the largest category
of reasons given for a drug-related visit to
the hospital. The Florida Agency for Health
Care Administration reported 1,319 cases of
poisoning associated with drugs in 1998
and 39,764 cases with drug abuse
diagnoses in 1997.

There is a need for all involved parties to
work together, within their respective roles.
Since implementation of the Marchman Act
typically involves a complex configuration of
participants (the individual, law
enforcement, multiple facilities, substance
abuse practitioners, courts, and families),
coordination should address:

1. Access to the least restrictive and
appropriate services for persons with
substance abuse impairment;

2. Better definition of facility roles and
utilization of respective facility
capabilities; and

3. Optimized cost control, operational, and
economic benefit to all involved entities,
hospitals, licensed substance abuse
service providers, law enforcement, and
medical transport services.

Hospital emergency rooms in other states
that don’t have Florida’s system of licensed
substance abuse programs and Baker Act
receiving facilities must bear the full impact
of compliance with EMTALA requirements
for emergency psychiatric and substance
abuse services. This includes the legal
duties imposed, workload, costs, and
increased exposure to EMTALA fines and
sanctions for violations relating to
inappropriate care of persons brought in by
local law enforcement officers for evaluation
and care.

Persons who are brought to emergency
rooms or to physicians in other settings with
serious substance abuse impairment may
be eligible for involuntary assessment and
stabilization under Florida’s Marchman Act.

A licensed medical or osteopathic physician
(cannot be delegated to physician
extenders) is authorized under Florida Law
to initiate an emergency admission of a
person for assessment and stabilization to
a:

Hospital,

Licensed detoxification facility; or
Addictions receiving facility

To a less intensive component of a
licensed service provider (assessment
only)

Upon receipt by the facilty of the
physician's certificate and the completion of
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an application for emergency admission, a
person can be admitted for involuntary
substance  abuse assessment  and
stabilization..

Criteria for Emergency Admissions

The criteria for involuntary Admission is as
follows:

A person meets the criteria for involuntary
admission if there is good faith reason to
believe the person is substance abuse
impaired and, because of such impairment:

1. Has lost the power of self-control with
respect to substance use; and either

2. a. Has inflicted, or threatened or
attempted to inflict, or unless admitted is
likely to inflict, physical harm on himself
or herself or another; or

b. Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has
been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

Substance Abuse impairment is defined
as a condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior.

Petitioners
397.6791, F.S.

The following persons may request an
emergency admission:

Adults:

The certifying physician,

The person's spouse or guardian,

Any relative of the person, or

Any other responsible adult who has
personal knowledge of the person's
substance abuse impairment.

Minors:

The minor's parent,
Legal guardian, or
Legal custodian.

Physician's Certificate
397.6793, F.S.

The physician's certificate must include:

e The name of the person to be admitted,
The relationship between the person
and the physician,

e The relationship between the applicant
and the physician,

e Any relationship between the physician
and the licensed service provider,

e A statement that the person has been
examined and assessed within 5 days of
the application date, and

e Must include factual allegations with
respect to the need for emergency
admission, including:

1. The reason for the physician's belief
that the person is substance abuse
impaired; and

2. The reason for the physician's belief
that because of such impairment the
person has lost the power of self-
control with respect to substance
abuse; and either

3. The reason the physician believes
that the person has inflicted or is
likely to inflict physical harm on
himself or herself or others unless
admitted; or

4. The reason the physician believes
that the person's refusal to
voluntarily receive care is based on
judgment so impaired by reason of
substance abuse that the person is
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incapable of appreciating his or her
need for care and of making a
rational decision regarding his or her
need for care.

The physician's certificate must recommend
the least restrictive type of service that is
appropriate for the person and must be
signed by the physician.

A signed copy of the physician's certificate
must accompany the person, and must be
made a part of the person's clinical record,
together with a signed copy of the
application. The application and physician's
certificate ~ authorize  the involuntary
admission of the person.

Transportation
397.6795, F.S.

The following persons are authorized to
transport a person to a hospital or a
licensed detoxification facility or addictions
receiving facility for emergency assessment
and stabilization:

e An applicant for a person's emergency
admission, or

e The person's spouse or guardian,

¢ A law enforcement officer, or

¢ A health officer

The physician's certificate must indicate
whether the person requires transportation
assistance for delivery for emergency
admission and specify the type of
transportation assistance necessary.

Dispositional Alternatives After
Emergency Admission
397.6797, F.S.

Within 72 hours after an emergency
admission to a hospital or a licensed
detoxification or addictions receiving facility,
the client must be assessed by the
attending physician to determine the need
for further services.

Within 5 days after an emergency
admission to a nonresidential component of
a licensed service provider, the client must
be assessed by a qualified professional to
determine the need for further services.
Based upon that assessment, a qualified
professional of the hospital, detoxification
facility, or addictions receiving facility, or a
qualified professional if a less restrictive
component was used, must either:

e Release the client and, where
appropriate, refer the client to other
needed services; or

o Retain the client when:

a. The client has consented to remain
voluntarily at the licensed provider;
or

b. A petition for involuntary assessment
or treatment has been initiated, the
timely filing of which authorizes the
service provider to retain physical
custody of the client pending further
order of the court.

A qualified professional is one of the
following:

o Physician licensed under 458 or 459; or

e Professional licensed under chapter 490
or 491 (Psychologist, Clinical SW,
Marriage & Family Therapist or Mental
Health Counselor); or

e Person who is certified through a DCF
recognized certification process for
substance abuse treatment services and
who holds, at a minimum, a bachelor’s
degree.

Frequently Asked Questions

1. Can any licensed professionals, other
than physicians, initiate a Marchman Act
emergency admission, as can be done
under the state’s Baker Act?

No. A law enforcement officer or a circuit
court judge may initiate, similar to the Baker
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Act. However, the only behavioral health
professional with standing to initiate the
substance abuse involuntary examination is
a licensed physician. This cannot be
delegated to physician assistants or nurse
practitioners working under protocols.

2. Can an emergency admission be made
without a physician’s certificate?

No.

3. What happens if | can’t get my loved
one to agree to go to a physician for the
certificate to be written?

You can contact law enforcement or can file
a petition with the probate office of the Clerk
of Courts to have the person who meets the
involuntary criteria picked up and taken to a
facility for assessment and stabilization.

4. Are law enforcement officers
mandated to provide transportation
of the person to a facility, as in the
Baker Act?

NO. Law enforcement officers are one of
several alternative transportation methods
permitted in the Marchman Act.

EMTALA

1. Which facilities are subject to the
EMTALA law?

Any public, private, or non-profit hospital
that offers services for medical, psychiatric
or substance abuse emergency conditions
is obligated to comply with all of the
EMTALA requirements found in CFR 489.20
and 489.24. This would include a
freestanding  psychiatric  hospital that
receives persons with emergency
psychiatric conditions. All licensed general
hospitals are required to comply with
section 395.1041, F.S. Conversely, a
facility that is not licensed as a hospital,
such as a non-hospital based substance
abuse program or CSU, is not required to

comply with EMTALA or section 395.1041,
F.S.

Law Enforcement Responsibilities

2. What is a hospital required to do when
a person is brought in by law
enforcement under the Marchman Act
and there is no room available in an
appropriate private or public licensed
substance abuse service provider?
Would it be proper for a hospital to
simply medically stabilize the person
and then return the person to the hands
of law enforcement and leave it up to
local law enforcement officials to find a
substance abuse service provider for the
person? Clarify whether or not Chapter
395.1041, F.S., and EMTALA require that
persons under the Marchman Act be
stable before discharge/transfer.

Chapter 395, F.S. and the federal
EMTALA/COBRA law, require that a
hospital assess and stabilize the person’s
emergency medical condition (EMTALA
includes emergency psychiatric/substance
abuse emergencies) of a person under the
Marchman Act.

Although the person’s medical emergency
condition must be stabilized or eliminated
prior to the transfer, by virtue of the fact that
the person has been placed under the
Marchman Act, the person is still suffering
from a emergency condition for which the
initiating hospital does not have the
capability to treat on an involuntary basis.

Therefore, the initiating hospital is required
to comply with the emergency access
requirements of section 395.1041, F.S., and
EMTALA. The hospital must comply with the
screening and treatment requirements, as
well as the transfer requirements of the law.
The initiating hospital that does not licensed
substance abuse treatment beds does not
have the capability to relieve or eliminate
the substance abuse condition of a person
on involuntary status, therefore an
appropriate transfer to a facility having the
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capability and capacity to care for the
person must be initiated.

It would not be acceptable for a hospital to
return the person to law enforcement
personnel for transfer to a licensed
substance abuse provider. In the instance
when a hospital is unable to place a person
on involuntary status due to the
unavailability of room, the initiating facility
should contact the district office of the DCF
Substance Abuse Program Office for
assistance in placement of the person (see
list of offices and phone numbers at the
beginning of this document).

With respect to the stabilization of a person’
substance abuse, a hospital should stabilize
the person’s substance abuse emergency
within the capability of the hospital. Then
initiate an appropriate transfer to a licensed
substance abuse provider

Screening & Stabilization

3. What authority does the Marchman
Act or Baker Act provide to administer
medical examination and treatment to
persons unable or unwilling to provide
express and informed consent to such
intervention?

The Marchman Act as Florida’s Substance
Abuse Impairment Act and the Baker Act as
Florida’s Mental Health Act cannot be used
to justify the examination and treatment of
medical conditions without the express and
informed consent of the person or his/her
legally authorized substitute decision-
maker. However, other statutes may provide
the authority for this, including:

(a) The state’s Emergency Examination and
Treatment of Incapacitated Persons Act
[s. 401.445, F.S.] may provide such
authority for EMS personnel in cases
where the person’s emergency medical
condition is a life-threatening one.

(b) Hospital personnel under chapter 395
also have the authority to initiate
medical examinations and treatment in

cases of life threatening emergencies,
assuming no advance directive or DNR
form instructs otherwise.

(c) If the person has previously executed an
advance directive designating a health
care surrogate and a physician has
found the person to be incompetent to
consent to his/her own treatment, the
surrogate may instead be asked to
provide such consent. In the absence of
an advance directive, a health care
proxy may be notified, if a person
meeting the degree of relationship
specified in s.765, Part IV, F.S. is
available to serve. Any health care
decisions made by the surrogate or
proxy are limited to those that he or she
believes the principal would have made
if they were capable of making such
decisions (Chapter 765, F.S.).

(d) Where the condition is not a life-
threatening emergency and no health
care surrogate or proxy is available to
consent, a report to DCF of the need
for non-emergency protective service
intervention is required. If the
Department has reasonable cause to
believe that a vulnerable adult is in
need of protective services but lacks
the capacity to consent to protective
services, the Department shall petition
the court for an order authorizing the
provision of protective services (s.
415.1051, F.S.).

4. If certain hospital emergency
departments are experiencing situations
in which they believe that people are
being needlessly transported to the
emergency department by law
enforcement personnel in the name of
the Marchman Act or the Baker Act, but
these persons do not have emergency
medical conditions and do not meet
Marchman Act or Baker Act criteria, what
is the best course of action for the
emergency department personnel to
follow to ensure that such apparently
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inappropriate use of these Acts is
halted?

Prior to the federal EMTALA enforcement
regulation’s  clarification that hospital
emergency rooms must provide assessment
and stabilization for psychiatric and
substance abuse emergencies, persons
experiencing these conditions were often
turned away from hospital emergency
rooms. If emergency departments receive
persons from law enforcement for any
reason, including persons under the
Marchman or Baker Acts, the emergency
department must comply with section
395.1041, F.S. and the federal EMTALA
law. If a facility does not have the capability
to relieve or eliminate the substance abuse
impairment or psychiatric condition of a
person under involuntary status, an
appropriate transfer to a facility having the
capability and capacity to care for the
person must be initiated.

As always in complex situations, the first
efforts to resolve conflict involve
communication and exchange of
information. The department’s district office,
in conjunction with AHCA, should be
requested to review the situation and the
applicable systemic issues, criteria and
responsibilities. Often such meetings and
resolutions involve several other local
parties whose actions or interpretations may
be influencing the situation. Typically, the
resulting discussions, role clarifications and
training of involved personnel have resolved
the misunderstandings.

5. If an emergency department receives
from law enforcement personnel persons
under the Marchman or Baker Acts who
clearly do not meet criteria, what is the
emergency department’s responsibility?

Every person who is transported by law
enforcement to the hospital for involuntary
Marchman or Baker Act examination MUST
be examined and accompanying
examination results documented before the
individual is released. If there is a pattern

of deficiencies, then actions, as described
above, may be needed to clarify roles and
responsibilities. However, once a person is
transported to a hospital's emergency
department for examination, the federal
EMTALA law also takes effect. The
provisions of the EMTALA laws are more
encompassing than the Marchman or Baker
Act, and minimally require medical
assessment and stabilization prior to
transfer or discharge of the individual.

6. Is it appropriate for licensed
substance abuse providers to routinely
utilize emergency departments to
provide medical clearance or screening?
If not, is there a suggested course of
action for the emergency personnel to
take?

NO. In rare occasions it is appropriate for a
substance abuse provider to request
medical clearance prior to admitting a
person. These might include cases where
there is reason to believe the person has
ingested a poison, has suffered an injury,
may be suffering an acute medical crisis,
may be in need of intensive nursing care,
receiving intravenous fluids, or may require
a sterile environment, etc. In such cases,
admission to such a free-standing
substance abuse provider may be
inappropriate until a medical clearance rules
out such conditions or it is determined that
the facility to which the person would be
transferred has the capability to manage the
person’s medical needs. In summary, if a
person with an emergency medical
condition presents to a substance abuse
provider agency that does not have the
capability or capacity to treat emergency
medical conditions, it would be appropriate
to transfer the person to a facility that could
provide this service.

However, it is never appropriate for such a
substance abuse provider to require all
persons be medically screened at an
emergency department before admission or
to refer all intoxicated persons for blood
levels wunless an emergency medical
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condition was suspected. A nursing
assessment of persons is required at detox
and ARFs, and, if conditions were noted at
that time which requires additional
stabilization, the program would be required
to refer the person back to the hospital. If a
program  routinely  requires  medical
clearance of persons from emergency
departments, such practice should be
documented and reported to DCF for
investigation.

7. If a medical screening examination is
conducted by qualified medical
personnel of the emergency department
in accordance with EMTALA and the
emergency physician determines that
the person is not suffering from a
medical emergency, can a licensed
substance abuse provider require that
the emergency department conduct
additional tests, such as blood alcohol
or toxicology tests, prior to the provider
accepting the person? Is there a
suggested course of action in situations
where this might be a perceived
problem?

If the qualified medical personnel have
formally documented the absence of an
emergency medical condition, a substance
abuse provider cannot require an
emergency department to conduct certain
tests on a person with an emergency
medical condition prior to accepting the
person. If a substance abuse facility
believes that a person’s emergency medical
condition has not been stabilized or the
emergency medical condition continues to
exist, this may be in violation of section
395.1041, F.S. and the EMTALA law.
However, a freestanding substance abuse
program is prohibited by law from accepting
any person for whom it does not have
appropriate medical treatment available.
This may require provider staff to determine
in advance if the person requires services
beyond its legal and program capacity.
Recurring problems should be documented
and reported to districts with contracts for

Baker Act, mental health, and substance
abuse services.

Transfers

8. Can a licensed substance abuse
service provider refuse to accept
transfer of an indigent person under the
Marchman Act from an emergency
department if the program is at full
capacity? Is it appropriate for a program
to repeatedly refuse to accept transfer of
indigent persons under the Marchman
Act from an emergency department if the
program is utilizing its bed space for
paying persons, such as persons with
managed care plans? If not, is there a
suggested course of action for
emergency department personnel to
take?

YES. Statutorily, licensed substance abuse
providers are not permitted to accept person
who are not diagnosed as substance abuse
impaired, where the setting Is the not the
least restrictive and appropriate, if the
admission would cause the program to go
over its licensed census, if the person’s
medical or behavioral condition cannot be
safely managed, or if the program is not
within the financial means of the person.
Violating these requirements would subject
persons to a potentially dangerous
environment and the provider to loss of
license.

DCF contracts, to the extent of its
appropriations, with detoxification programs
and addiction receiving facilities for the
continuous availability of a certain number
of beds (capacity), not on an as-used basis.
Therefore, a provider may be filled to its
contract capacity on a specific day with
indigent persons, while still having beds
available for purchase from other funders,
including managed care organizations.
However, if a persistent problem occurs in
accessing care for indigent persons, a
complaint should be made to the DCF
district office.
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9. Must written transfer agreements be
executed among/between transferring
hospitals relative to EMTALA? Is so, are
examples available relative to transfers
of persons with psychiatric disorders?

No, there is no provision under the EMTALA
law or the state law that requires hospitals
to enter into written transfer agreements.

10. Can a hospital refuse to accept a
transfer of a person solely on the basis
of the person’s indigency?

NO. If the transfer is being sought from a
hospital that doesn’t have the capacity or
capability of conducting an examination or
treatment under the Marchman Act to a
general hospital with such services or a
free-standing specialty hospital, and that
hospital refuses the transfer because of the
person’s indigency, it would constitute
“reverse dumping” under EMTALA.

Insurance/Payor Status

11. Once a person’s emergency medical
condition has been stabilized, can
hospital personnel inquire about the
person’s insurance even if the hospital
has not psychiatrically screened or
examined the person’s psychiatric
condition?

Effective July 1, 1996, section 395.104I(h),
F.S. was amended to allow hospital
personnel to inquire as to a person’s ability
to pay as long as the inquiry does not in any
way delay the provision of emergency
services and care being provided to the
person. In such cases, the person may be
transferred to an appropriate facility,
contingent of his/her ability/inability to pay,
assuming all other federal EMTALA transfer
requirements are met.

See flow chart on Emergency
Admissions
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EMERGENCY ADMISSION (Non-Court)

ELIGIBILITY PROFILE
A person undergoing an acute episode of substance abuse impairment. Must meet criteria for
involuntary admission found in section 397.675, F.S.

PURPOSE
Remove the person from their immediate environment and place the person in an environment that is
conducive to their own safety and the safety of others, and where they may be assessed to
determine the need for further services.

MEANS
»  Certificate from physician stating that the person has been examined and evaluated regarding need
for emergency admission (physician’s certificate constitutes the authority to hold person); and
* Application for admission used by the licensed service provider when admitting clients.
For Adults: Application completed by certifying physician, person’s spouse or guardian, relative
of the person, or other responsible adult with personal knowledge of the person.
For Minors: Application completed by a parent, legal guardian or legal custodian
+ Person may be transported for admission by the applicant, person’s spouse or guardian, a health
officer, or a law-enforcement officer.

WHERE
* To a hospital, or licensed detox or additions receiving facility for assessment & stabilization, or to less
restrictive environment (e.g., residential, outpatient), for assessment only.

SERVICES PROVIDED

+ If admitted to a hospital or to a licensed detox or addictions receiving facility, Assessment by
attending physician and stabilization, if necessary

+ If admitted to a less restrictive environment, assessment by a qualified professional

LENGTH OF STAY

+ If admitted to a hospital or to a licensed detox or addictions receiving facility, no more than 72 hours
from the time of admission

+ If admitted to a less restrictive environment, no more than 5 days from the date of admission

EXTENSIONS
. None

DISPOSITION ALTERNATIVES

* Release by qualified professional and, where appropriate, refer client to other needed services; or

*  With the client’s consent, allow the client to remain voluntarily at the licensed service provider; or

* Retain the client when a petition for involuntary assessment or treatment has been initiated with the
court and until the petition is heard.

SPECIAL CONDITIONS

*  For persons involuntarily admitted to licensed service provider for the purpose of emergency
services, release may be made without further court order only by a qualified professional.

* Notice of the release must be provided to the applicant.

* In the case of minors, release of a minor from a licensed service provider must always be to the
client’s parent, legal guardian, or legal custodian or the authorized designee.
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Appendix F: Alternative Involuntary Assessment for Minors
Juvenile Emergency Procedures & Children’s Substance
Abuse Services

In addition to protective custody, emergency
admission, and involuntary assessment and
stabilization, an addictions receiving facility
may admit a minor for involuntary
assessment and stabilization upon the filing
of an application to an addictions receiving
facility by the minor's parent, guardian, or
legal custodian.

Criteria

A minor meets the criteria for involuntary
admission if there is good faith reason to
believe he/she is substance abuse impaired
and, because of such impairment:

e Has lost the power of self-control with
respect to substance use; and either

o Has inflicted, or threatened or attempted
to inflict, or unless admitted is likely to
inflict, physical harm on himself or
herself or another; or

e Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has
been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

Substance abuse impaired means a condition
involving the use of alcoholic beverages or any
psychoactive or mood-altering substance in
such a manner as to induce mental, emotional,
or physical problems and cause socially
dysfunctional behavior.

Application

The application must establish the need for
involuntary assessment and stabilization
based on the criteria for involuntary
admission. Within 72 hours after involuntary
admission of a minor, the minor must be
assessed to determine the need for further
services. Assessments must be performed
by a qualified professional.

A qualified professional is one of the
following:

¢ Physician licensed under 458 or 459; or

¢ Professional licensed under chapter 490
or 491 (Psychologist, Clinical SW,
Marriage & Family Therapist or Mental
Health Counselor); or

e Person who is certified through a DCF
recognized certification process for
substance abuse treatment services and
who holds, at a minimum, a bachelor’s
degree.

If, after the 72-hour period, it is determined
by the attending physician that further
services are necessary, the minor may be
kept for a period of up to 5 days, inclusive of
the 72-hour period.

An application for alternative involuntary
assessment for a minor must establish the
need for immediate involuntary admission
and contain:

e The name of the minor to be admitted,

e The name and signature of the
applicant,

e The relationship between the minor to
be admitted and the applicant, and
factual allegations with respect to:

e The reason for the applicant's belief that
the minor is substance abuse impaired;
and

e The reason for the applicant's belief that
because of such impairment the minor
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has lost the power of self-control with
respect to substance abuse; and either

e The reason the applicant believes that
the minor has inflicted or is likely to
inflict physical harm on himself or
herself or others unless admitted; or

e The reason the applicant believes that
the minor's refusal to voluntarily receive
substance abuse services is based on
judgment so impaired by reason of
substance abuse that he or she is
incapable of appreciating his or her
need for such services and of making a
rational decision regarding his or her
need for services.

Parental Participation In Treatment
(397.6759, F.S.)

A parent, legal guardian, or legal custodian
who seeks involuntary admission of a minor
is required to participate in all aspects of
treatment as determined appropriate by the
director of the licensed service provider.

Disposition Upon Completion of
Assessment
(397.6799, F.S.)

A minor who has been assessed must,
within the time specified, be released or
referred for further voluntary or involuntary
treatment, whichever is most appropriate to
the needs of the minor.

Juvenile Emergency Procedures & Children’s Substance
Abuse Services

The Florida Legislature established its intent
that a substance abuse impairment crisis is
destroying our youth and is the underlying
cause of many juveniles entering the
juvenile justice system, and that substance
abuse impairment contributes to the crime
rate, the school dropout rate, youth suicide,
teenage pregnancy, AIDS, and substance-
exposed newborns. The economic cost of
substance abuse impairment to the state
drains existing resources, and the cost to
victims, both economic and psychological, is
traumatic and tragic. The Legislature also
recognizes that substance abuse
impairment is a community problem, a
family problem, a societal problem, and a
judicial problem and that there is a critical
need to address this emergency
immediately. Therefore, it is the intent of the
Legislature that scarce funds be invested in
prevention and early intervention programs.

The Legislature authorized the
establishment of juvenile addiction receiving
facilities in section 397.901, F.S. This law
stated that juvenile addictions receiving
facilites (JARF) may be designated to

provide substance abuse impairment
treatment services and community-based
detoxification, stabilization, and short-term
treatment and medical care to juveniles
found to be impaired, in need of emergency
treatment as a consequence of being
impaired, or incapable of making an
informed decision about their need for care.
While a flexible range of services is
essential, the following services are the core
group of services:

Treatment services.

Education services.

Family services.

Additional services including mental
health services, housing assistance,
transportation, and nutrition services.

Rules specifying criteria for staffing and
services delineated for the provision of
graduated levels of care from non-
intensive to environmentally secure for
the handling of aggressive and difficult-
to-manage behavior and the prevention
of elopement have been developed by
DCF.
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Children's Services Provided
By Licensed Providers
(397.95, FS)

Each service district of the department shall
ensure that all screening, intake,
assessment, enroliment, service planning,
and case management services provided
under this part are provided by children's
substance abuse services providers
licensed under the Marchman Act and in
accordance with standards set forth in
department rules.

Treatment and Sanctions
(397.951,F.S.)

The Legislature recognized that the
integration of treatment and sanctions
greatly increases the effectiveness of
substance abuse treatment. It is the
responsibility of the department and the
substance abuse treatment provider to
employ the full measure of sanctions

available to require participation and
completion of treatment to ensure
successful outcomes for children in
substance abuse treatment. The

Legislature provided for:

1. Substance abuse treatment providers to
develop and manage treatment plans
that are appropriate to the severity of
the substance abuse problem and
tailored to the individual needs of the
child.

2. Substance abuse treatment providers to
employ any and all appropriate available
sanctions necessary to engage,
motivate, and maintain a child in
treatment.

3. Parental participation in treatment for
involuntary admission to treatment.

4. Parental authority to involuntarily admit
a child for assessment to an addiction
receiving facility.

5. Parents and substance abuse providers
with civil involuntary procedures to
secure court-ordered assessment and
treatment for children.

6. Law enforcement authorities to assume
custody of a child who is substance
abuse impaired and allow placement of
a child into the care of a hospital,
substance abuse detoxification facility,
or addiction receiving facility.

7. Authorize the court or any criminal
justice authority with jurisdiction over a
child charged or convicted of a crime to
require that the delinquent or offender
receive substance abuse services.

8. Authority of the court and contempt
powers to require parental participation
in the treatment of a delinquent or
offender.

9. The court to mandate services for
children and their families in
dependency proceedings under chapter
39, and children and families in need of
services under chapter 984.

10. The use, possession, or sale of
controlled substances, as defined in
chapter 893, or possession of electronic
telephone pagers, by any student while
such student is upon school property or
in attendance at a school function is
grounds for disciplinary action by the
school and may also result in criminal
penalties being imposed

11. Any person under 18 years of age who
is found guilty of or delinquent for a
violation of s. 562.11(2), s. 562.111, or
chapter 893, and is eligible by reason of
age for a driver's license or driving
privilege, the court shall direct the
Department of Highway Safety and
Motor Vehicles to revoke or to withhold
issuance of his or her driver's license or
driving privilege for a period of:
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Not less than 6 months and not
more than 1 vyear for the first
violation.

2. Two years, for a subsequent
violation. In addition to protective
custody, emergency admission, and
involuntary assessment and
stabilization, an addictions receiving
facility may admit a minor for
involuntary assessment and
stabilization upon the filing of an
application to an addictions receiving
facility by the minor's parent,
guardian, or legal custodian.
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ALTERNATIVE IN VOLUNTARY ASSESSMENT FOR MINORS
NON-COURT PROCEDURE

ELIGIBILITY PROFILE
A minor who exhibits acute or chronic episodes of substance abuse impairment. Must meet criteria
for involuntary admission found in section 397.675, F.S.

PURPOSE

. Placement of a minor in an environmentally secure facility wherein the person can be stabilized, if
necessary, and subsequently assessed to determine the need for involuntary treatment.

MEANS
*  Application for admission completed by a parent, guardian, or legal custodian.

WHERE
+ To an Addictions Receiving Facility (ARF)
SERVICES PROVIDED

*  Assessment by a qualified professional.
«  Stabilization, where necessary.

LENGTH OF STAY

. No more than 72 hours from the time of admission.

EXTENSIONS

* No more than 2 additional days, if determined necessary and approved by the attending
physician.

DISPOSITION ALTERNATIVES

* Release of the client by a qualified professional, or;
»  Refer the client for further voluntary treatment; or
* Refer the client for involuntary treatment.
*  Application as used in alternative involuntary assessment for minors means the application used by the
addictions receiving facility when admitting clients.

SPECIAL CONDITIONS

* Release of a minor involuntarily admitted to an ARF for alternative assessment may be made without
further court order only by a qualified professional.

*  Notice of the release must be provided to the applicant.

* Release of a minor from an ARF must always be to the client’s parent, legal guardian, or legal
custodian of the authorized designee.
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Appendix G: Involuntary Substance Abuse Assessment and
Stabilization

The Marchman Act encourages persons to
seek out treatment on a voluntary basis and
to be actively involved in planning their own
services with the assistance of qualified
professionals. However, denial of addiction
is a common symptom, raising a barrier to
early intervention and treatment. As a
result, treatment often comes as a result of
a spouse, employer, doctor, judge or other
person with influence over one’s life to
obtain needed substance abuse services.

The Marchman Act, enacted in 1993
established a variety of methods under
which  substance abuse assessment,
stabilization and treatment could be
obtained on an involuntary basis. Some of
these can be accomplished without
resorting to the courts, including:

e Protective Custody

e Emergency Admission

o Alternative Involuntary Assessment for
Minors

However, the law also offers two court-
related procedures, including:

e Stabilization
¢ Involuntary Treatment

Regardless of the court-involved or non-
court involved nature of the proceedings,
the same criteria for involuntary admission

apply.

The criteria for involuntary admissions
is:

A person meets the criteria for involuntary
admission if there is good faith reason to
believe the person is substance abuse
impaired and, because of such impairment:

(1) Has lost the power of self-control with
respect to substance use; and either

(2)(a) Has inflicted, or threatened or
attempted to inflict, or unless admitted is
likely to inflict, physical harm on himself or
herself or another; or

(b) Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has been
so impaired that the person is incapable of
appreciating his or her need for such
services and of making a rational decision in
regard thereto; however, mere refusal to
receive such services does not constitute
evidence of lack of judgment with respect to
his or her need for such services.

Several definitions are essential to
understanding the criteria. These include:

Substance abuse means the use of any
substance if such use is unlawful or if such
use is detrimental to the user or to others,
but is not unlawful.

Impaired or substance abuse impaired
means a condition involving the use of
alcoholic beverages or any psychoactive or
mood-altering substance in such a manner
as to induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior.

A qualified professional is one of the
following:

o Physician licensed under 458 or 459; or

e Professional licensed under chapter 490
or 491 (Psychologist, Clinical SW,
Marriage & Family Therapist or Mental
Health Counselor); or

e Person who is certified through a DCF
recognized certification process for

Marchman Act Handbook page 94



substance abuse treatment services and
who holds, at a minimum, a bachelor’s
degree.

Assessment means the systematic
evaluation of information gathered to
determine the nature and severity of the
client's substance abuse problem and the
client's need and motivation for services.
Assessment entails the wuse of a
psychosocial history supplemented, as
required by rule, by medical examinations,
laboratory  testing, and psychometric
measures.

Stabilization means alleviation of a crisis
condition; or prevention of further
deterioration, and connotes short-term
emergency treatment.

Substance abuse programs and services
applies generally to the broad continuum of
prevention, intervention, and treatment
initiatives and efforts to limit substance
abuse and also includes initiatives and
efforts by law enforcement agencies to limit
substance abuse.

Court means, with respect to all involuntary
proceedings, the circuit court of the county
in which the judicial proceeding is pending
or where the substance abuse impaired
person resides or is located, and includes
any general or special master that may be
appointed by the chief judge to preside over
all or part of such proceeding.

Court Ordered means the result of an order
issued by a court requiring an individual's
participation in a licensed component of a
provider under the following authority:

Civil involuntary as provided under Sections
397.6811 and 397.693, F.S.;

e Treatment of habitual substance
abusers in licensed secure facilities as
provided under Section 397.702, F.S,;
and

o Offender referrals as provided under
Section 397.705, F.S.

General Provisions
(397.681, F.S.)

Jurisdiction. The courts have jurisdiction
of involuntary assessment and stabilization
petitions and involuntary treatment petitions
for substance abuse impaired persons.
Petitions for involuntary proceedings must
be filed with the clerk of the court in the
county where the person is located. The
chief judge may appoint a general or special
master to preside over all or part of the
proceedings. The alleged impaired person
is named as the respondent.

Right To Counsel. A respondent has the
right to counsel at every stage of a
proceeding relating to a petition for his or
her involuntary assessment and a petition
for his or her involuntary treatment for
substance abuse impairment. A respondent
who desires counsel and is unable to afford
private counsel has the right to court-
appointed counsel and, if indigent, to the
proceedings without court costs or fees. If
the court believes that the respondent
needs the assistance of counsel, the court
shall appoint such counsel for the
respondent  without regard to the
respondent's wishes. If the respondent is a
minor not otherwise represented in the
proceeding, the court shall immediately
appoint a guardian ad litem to act on the
minor's behalf.

Involuntary Assessment and

Stabilization
(397.6811, FS)

A person determined by the court to appear
to meet the criteria for involuntary admission
may be admitted for a period of 5 days to a:

e Hospital or
e Licensed detoxification facility or
¢ Addictions receiving facility,

For involuntary assessment and
stabilization or to a less restrictive
component of a licensed service provider for
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assessment only upon entry of a court order
or upon receipt by the licensed service
provider of a petition. Involuntary
assessment and stabilization may be
initiated by the submission of a petition to
the court.

If the person upon whose behalf the petition
is being filed is an adult, a petition for
involuntary assessment and stabilization
may be filed by the respondent's:

Spouse or guardian

Any relative

A private practitioner

The director of a licensed service
provider or the director's designee, or

e Any three adults who have personal
knowledge of the respondent's
substance abuse impairment.

If the person upon whose behalf the petition
is being filed is a minor, a petition for
involuntary assessment and stabilization
may be filed by a

Parent,

Legal guardian,

Legal custodian, or
Licensed service provider.

Provider Initiation

Providers are authorized to initiate petitions
under the involuntary assessment and
stabilization and involuntary treatment
provisions when that provider has direct
knowledge of the respondent's substance
abuse impairment or when an extension of
the involuntary admission period is needed.
Providers shall specify the circumstances
under which a petition will be initiated and
the means by which petitions will be drafted,
presented to the court, and monitored
through the process. The forms to be
utilized and the methods to be employed to
ensure adherence to legal timeframes shall
be included in the procedures. This must be
in accordance with Title 42, Code of Federal
Regulations, Part 2.

Contents of Petition
(397.6814, FS)

A petition for involuntary assessment and
stabilization must contain:

e The name of the respondent;
o The name of the applicant or applicants;
e The relationship between the
respondent and the applicant;
o The name of the respondent's attorney,
if known,
o A statement of the respondent's ability
to afford an attorney; and
e Facts to support the need for involuntary
assessment and stabilization, including:
1. The reason for the petitioner's belief
that the respondent is substance
abuse impaired; and
2. The reason for the petitioner's belief
that because of such impairment the
respondent has lost the power of
self-control with respect to
substance abuse; and either
3. The reason the petitioner believes
that the respondent has inflicted or is
likely to inflict physical harm on
himself or herself or others unless
admitted; or
4. The reason the petitioner believes
that the respondent's refusal to
voluntarily receive care is based on
judgment so impaired by reason of
substance abuse that the
respondent is incapable of
appreciating his or her need for care
and of making a rational decision
regarding that need for care. If the
respondent has refused to submit to
an assessment, such refusal must
be alleged in the petition.

Procedure
(397.6815, F.S.)

Upon receipt and filing of the petition for the
involuntary assessment and stabilization of
a substance abuse impaired person by the
clerk of the court, the court shall ascertain
whether the respondent is represented by
an attorney, and if not, whether, on the
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basis of the petition, an attorney should be
appointed; and shall:

If a Hearing is scheduled, provide a copy of
the petition and notice of hearing to the:

Respondent;

The respondent's attorney, if known;

The petitioner;

The respondent's spouse or guardian, if

applicable; and

e The respondent's parent, guardian, or
legal custodian, in the case of a minor;

e Such other persons as the court may

direct.

The petition and notice must be personally
delivered to the respondent if he or she is a
minor. The court shall also issue a
summons to the person whose admission is
sought and conduct a hearing within 10
days, unless an ex parte order is issued by
the court.

If a hearing is not scheduled, an ex parte
order may be issued. Without the
appointment of an attorney and, relying
solely on the contents of the petition, enter
an ex parte order authorizing the involuntary
assessment and stabilization of the
respondent. The court may order a law
enforcement officer or other designated
agent of the court to take the respondent
into custody and deliver him or her to the
nearest appropriate licensed service
provider.

The Marchman Act prescribes no criteria to
govern the court’s choice between holding a
hearing on the petition and entering an ex
parte order granting the petition. The 2™
DCA noted a statutory conflict in a recent
appellate case that while the Marchman Act
assures that a respondent has the right to
counsel “at every stage” of an involuntary
admission proceeding, that a court may
enter an ex parte order involuntarily
admitting the client for assessment and
stabilization without the appointment of
counsel

Court Hearing
(397.6818, F.S.)

At the hearing, the court shall hear all
relevant testimony. The respondent must be
present unless the court has reason to
believe that his or her presence is likely to
be injurious to him or her, in which event the
court shall appoint a guardian advocate to
represent the respondent. The respondent
has the right to examination by a court-
appointed qualified professional. After
hearing all the evidence, the court shall
determine whether there is a reasonable
basis to believe the respondent meets the
involuntary admission criteria.

Based on its determination, the court shall
either:

Dismiss the petition or

e Immediately enter an order authorizing
the involuntary assessment and
stabilization of the respondent; or,

e If in the course of the hearing the court
has reason to believe that the
respondent, due to mental illness other
than or in addition to substance abuse
impairment, is likely to injure himself or
herself or another if allowed to remain at
liberty, the court may initiate involuntary
proceedings under the provisions of part
| of chapter 394.

If the court enters an order authorizing
involuntary assessment and stabilization,
the order shall include:

e The court's findings with respect to the
availability and appropriateness of the
least restrictive alternatives and

e The need for the appointment of an
attorney to represent the respondent,
and

e May designate the specific licensed
service provider to perform the
involuntary assessment and stabilization
of the respondent. The respondent may
choose the licensed service provider to
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deliver the involuntary assessment
where possible and appropriate.

Transportation

If the court finds it necessary, it may order
the sheriff to take the respondent into
custody and deliver him or her to the
licensed service provider specified in the
court order or, if none is specified, to the
nearest appropriate licensed service
provider for involuntary assessment.

Responsibility of Licensed Service
Provider
(397.6751 and 397.6819, F.S.)

Persons who are involuntarily placed can be
served only by licensed service providers
and only in those components permitted to
admit clients on an involuntary basis.

A licensed service provider may admit a
client for involuntary assessment and
stabilization for a period not to exceed 5
days. The client must be assessed without
unnecessary delay by a qualified
professional. If an assessment is performed
by a qualified professional who is not a
physician, the assessment must be
reviewed by a physician prior to the end of
the assessment period.

A Qualified Professional is a physician
licensed under chapter 458 or chapter 459;
a professional licensed under chapter 490
or chapter 491 (clinical psychologist, social
worker, mental health counselor or a
marriage and family therapist); or a person
who is certified through a department-
recognized  certification  process  for
substance abuse treatment services and
who holds, at a minimum, a bachelor's
degree. A person who is certified in
substance abuse treatment services by a
state-recognized certification process in
another state at the time of employment
with a licensed substance abuse provider in
this state may perform the functions of a
qualified professional but must meet
certification requirements contained in this

subsection no later than 1 year after his or
her date of employment.

Extension of Assessment Period
(397.6821, F.S.)

If a licensed service provider is unable to
complete the involuntary assessment and, if
necessary, stabilization of a client within 5
days after the court's order, it may, within
the original time period, file a written request
for an extension of time to complete its
assessment, and shall, in accordance with
confidentiality requirements, furnish a copy
to all parties. With or without a hearing, the
court may grant additional time, not to
exceed 7 days after the date of the renewal
order, for the completion of the involuntary
assessment and stabilization of the client.
The original court order authorizing the
involuntary assessment and stabilization, or
a request for an extension of time to
complete the assessment and stabilization
that is timely filed pursuant to this section,
constitutes legal authority to involuntarily
hold the client for a period not to exceed 10
days in the absence of a court order to the
contrary.

Service Provider Responsibilities
(397.6751, F.S.)

It is the responsibility of the service provider
to:

e Ensure that a person who is admitted to
a licensed service component meets the
admission criteria specified in s.
397.675;

e Ascertain whether the medical and
behavioral conditions of the person, as
presented, are beyond the safe
management capabilities of the service
provider;

e Provide for the admission of the person
to the service component that
represents the least restrictive available
setting that is responsive to the person's
treatment needs;

o Verify that the admission of the person
to the service component does not
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result in a census in excess of its
licensed service capacity;

o Determine whether the cost of services
is within the financial means of the
person or those who are financially
responsible for the person's care; and

e Take all necessary measures to ensure
that each client in treatment is provided
with a safe environment, and to ensure
that each client whose medical condition
or behavioral problem becomes such
that he or she cannot be safely
managed by the service component is
discharged and referred to a more
appropriate setting for care.

Providers that accept involuntary referrals
must provide a description of the eligibility
and diagnostic criteria and the placement
process to be followed for each of the
involuntary placement procedures.

Non-Admission
(397.6751(2), F.S.)

When, in the judgment of the service
provider, the person who is being presented
for involuntary admission should not be
admitted because of his or her failure to
meet admission criteria, because his or her
medical or behavioral conditions are beyond
the safe management capabilities of the
service provider, or because of a lack of
available space, services, or financial
resources to pay for his or her care, the
service provider, in accordance with federal
confidentiality regulations, must attempt to
contact the referral source, which may be a
law enforcement officer, physician, parent,
legal guardian if applicable, court and
petitioner, or other referring party, to discuss
the circumstances and assist in arranging
for alternative interventions.

When the service provider is unable to
reach the referral source, the service
provider must refuse admission and attempt
to assist the person in gaining access to
other appropriate services, if indicated.

Upon completing these efforts, the service
provider must, within one workday, report in

writing to the referral sources, in compliance
with federal confidentiality regulations:

e The basis for the refusal to admit the
person, and

e Documentation of the service provider's
efforts to contact the referral source and
assist the person, when indicated, in
gaining access to more appropriate
services.

When, in the judgment of the service
provider, the medical conditions or
behavioral problems of an involuntary client
become such that they cannot be safely
managed by the service component, the
service provider must discharge the client
and attempt to assist him or her in securing
more appropriate services in a setting more
responsive to his or her needs. Upon
completing these efforts, the service
provider must, within 72 hours, report in
writing to the referral source, in compliance
with federal confidentiality regulations:

The basis for the client's discharge, and

e Documentation of the service provider's
efforts to assist the person in gaining
access to appropriate services.

Clients shall be referred to more appropriate
services if the provider determines that the
person should not be placed or should be
discharged. The decision to refuse to admit
or to discharge shall be made by a qualified
professional. Any attempts to contact the
referral source must be made in accordance
with federal and state confidentiality
regulations.

Assessment Standards for
Involuntary Treatment Proceedings
(65D-30.004(14), FAC)

Providers that make assessments available
to the court regarding hearings for
involuntary treatment must define the
process used to complete the assessment.
This includes:

e  Specifying the protocol to be utilized,
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e The format and content of the report to
the court, and

e The internal procedures used to ensure
that assessments are completed and
submitted within legally specified
timeframes.

For persons assessed under an involuntary
order, the provider shall address the means
by which the physician's review and
signature for involuntary assessment and
stabilization and the signature of a qualified
professional for involuntary assessments
only, will be secured. This includes the
process that will be used to notify affected
parties stipulated in the petition.

Involuntary Assessment

An assessment must be completed on each
client placed in an addictions receiving
facility under protective custody, emergency
admission, alternative involuntary
assessment for minors, and under
involuntary assessment and stabilization.
The assessment shall be completed by a
qualified professional and based on the
requirements

The assessment shall be directed toward
determining the client’s need for additional
treatment and the most appropriate. The
assessment must include a physical health
assessment and a psychosocial
assessment, as follows:

Physical Health Assessment:

A physical health assessment must include
the following components:

e A nursing physical screen must be
completed on each person considered
for placement in an addiction receiving
facility or a detoxification component.
The screen shall be completed by an
R.N. or by an L.P.N. and_countersigned
by an R.N. The results of the screen
shall be documented by the nurse
providing the service and signed and
dated by that person. If the nursing

physical screen is completed in lieu of a
medical history, further action shall be in
accordance with the medical protocol

e A DMedical History and physical
examination must be completed on each
client. For addictions receiving facilities
and for detoxification, the physical
examination shall be completed within 7
calendar days prior to placement or 2
calendar days after placement.

e Laboratory Tests. Clients shall provide
a sample for testing blood and urine,
including a drug screen.

o Pregnancy Test. Female clients shall
be evaluated by a physician, or in
accordance with the medical protocol to
determine the necessity of a pregnancy
test. In those cases where it is
determined necessary, clients shall be
provided testing services directly or by
referral as soon as possible following
placement.

e Special Medical Problems. Particular
attention shall be given to those clients
with special medical problems or needs.
This would include referral for medical
services. A record of all such referrals
shall be maintained in the client record.

Psychosocial Assessment:

The psychosocial assessment shall include
the client’s history as determined through an
assessment of the items as follows:

¢ Emotional or mental health;

Level of substance abuse impairment;

e Family history, including substance
abuse by other family members;

e The client's substance abuse history,
including age of onset, choice of drugs,
patterns of use, consequences of use,
and types and duration of, and
responses to, prior treatment episodes;

e FEducational level, vocational status,
employment  history, and financial
status;

e Social history and functioning, including
support network, family and peer
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relationships, and current living
conditions;

e Past or current sexual, psychological, or
physical abuse or trauma;

e Client's involvement in leisure and

recreational activities;

Cultural influences;

Spiritual or values orientation;

Legal history and status;

Client's perception of strengths and

abilities related to the potential for

recovery; and

e A clinical summary, including an
analysis and interpretation of the results
of the assessment.

e The assessment process shall include
the identification of clients with mental
illness and other needs. Such clients
shall be accommodated directly or
through referral. A record of all services
provided directly or through referral shall
be maintained in the client record.

For addictions receiving facilities, the
psychosocial assessment  shall be
completed within 3 calendar days of
placement, unless clinically contraindicated.
The psychosocial assessment shall be
completed by clinical staff and signed and
dated. If the psychosocial assessment was
not completed initially by a qualified
professional, the psychosocial assessment
shall be reviewed, countersigned, and dated
by a qualified professional within 10
calendar days of completion. Inmate
Substance Abuse Programs operated by
or under contract with the Department of
Corrections, shall conduct the review and
sign-off within 30 calendar days.

Transfers and Readmissions

In those instances where a client is
readmitted to the same provider for services
within 180 calendar days of discharge, a
psychosocial assessment update shall be
conducted, if clinically indicated.
Information to be included in the update
shall be determined by the qualified
professional. A new assessment shall be

completed on clients who are readmitted for
services more than 180 calendar days after
discharge. In addition, the psychosocial
assessment shall be updated annually for
clients who are in continuous treatment for
longer than one year.

A new psychosocial assessment does not
have to be completed on clients who are
referred or transferred from one provider to
another or referred or transferred within the
same provider if the provider meets at least
one of the following conditions:

e The provider or component initiating the
referral or transfer forwards a copy of

the psychosocial assessment
information prior to the arrival of the
client;

o Clients are referred or transferred
directly from a specific level of care to a
lower or higher level of care (e.g., from
detoxification to residential treatment or
outpatient to residential treatment)
within the same provider or from one
provider to another;

e The client is referred or transferred
directly to the same level of care (e.g.,
residential level 1 to_residential level 1)
either within the same provider or from
one provider to another.

In the case of referral or transfer from one
provider to another, a referral or transfer is
considered direct if it was arranged by the
referring or transferring provider and the
client is subsequently placed with the
provider within 7 calendar days of
discharge. This does not preclude the
provider from conducting an assessment.
The following are further requirements
related to referrals or transfers.

If the content of a forwarded psychosocial
does not comply with the psychosocial
requirements of this rule, the information will
be updated or a new assessment will be
completed.

If a client is placed with the receiving
provider later than 7 calendar days following
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discharge from the provider that initiated the
referral or transfer, but within 180 calendar
days, the qualified professional of the
receiving provider will determine the extent
of the update needed.

If a client is placed with the receiving
provider more than 180 calendar days after
discharge from the provider that initiated the
referral or transfer, a new psychosocial
assessment must be completed.

Disposition Of Client
After Involuntary Assessment
(397.6822, F.S.)

Based upon the involuntary assessment, a
qualified professional of the hospital,
detoxification facility, or addictions receiving
facility, or a qualified professional when a
less restrictive component has been used,
must:

¢ Release the client and, where appropriate,
refer the client to another treatment facility
or service provider, or to community
services;

e Allow the client, if the client has
consented, to remain voluntarily at the
licensed provider; or

¢ Retain the client when a petition for
involuntary treatment has been initiated,
the timely filing of which authorizes the
service provider to retain physical custody
of the client pending further order of the
court.

Adhering to federal confidentiality
regulations, notice of disposition must be
provided to the petitioner and to the court.

Transfer to Voluntary Status
(397.6752, F.S.)

Upon giving his or her written informed
consent, an involuntarily admitted client may
be referred to a service provider for
voluntary admission when the service
provider determines that the client no longer
meets involuntary criteria.

Disposition
(397.6758, F.S.)

Within the assessment period, one of the
following three actions shall be taken, based
upon the needs of the client and, in the case
of a minor, after consultation with the
parent(s) or guardian(s).

1. A client involuntarily admitted to a
licensed service provider may be
released without further order of the
court only by a qualified professional in
a hospital, a detoxification facility, an
addictions receiving facility, or any less
restrictive treatment component.

Notice of the release must be provided

to the applicant in the case of an

emergency admission or an alternative
involuntary assessment for a minor, or
to the petitioner and the court if the
involuntary assessment or treatment

was court ordered. In the case of a

minor client, the release must be:

e To the client's parent, Ilegal
guardian, or legal custodian or the
authorized designee thereof;

e To the Department of Children and
Family Services pursuant to s.
39.401; or

e To the Department of Juvenile
Justice pursuant to s. 984.13.

2. The client shall be asked if they will
consent to voluntary treatment at the
provider, or consent to be referred to
another provider for voluntary treatment
in residential treatment, day or night
treatment, intensive outpatient
treatment, or outpatient treatment.

3. A petition for involuntary treatment will be
initiated. In those cases in which the
court ordering involuntary treatment
includes a requirement in the court order
for notification of proposed release, the
provider must notify the original referral
source in writing. Such notification shall
comply with legally defined conditions
and timeframes and conform to
confidentiality regulations found in Title
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42, Code of Federal Regulations, Part 2,
and subsection 397.501(7), F.S.

Frequently Asked Questions
1. What is the Marchman Act?

The Marchman Act, Florida’s substance
abuse assessment and treatment statute,
allows for a petition to be filed by a family
member, guardian, or three citizens to
obtain a court order for substance abuse
assessment or treatment when the person
has refused to voluntarily receive needed
care.

2. My husband is hiding empty liquor
bottles in the closet and he is passed out
much of the time. What can | do?

This person may meet the criteria for a
Marchman Act. You, an adult relative, or
any three unrelated persons can file a
petition to have him examined.

3. How are voluntary and involuntary
Marchman Act admissions different?

A voluntary admission is when a person
who wishes to enter a facility for substance
abuse assessment or treatment and is
willing to sign an application for admission.
An involuntary admission is when there is
good faith reason the person meets the
criteria  for involuntary assessment or
treatment and such a process is initiated by
law enforcement, a physician, a court, a
family member, or other eligible people.

4. Who can file a petition for an
involuntary assessment, stabilization, or
treatment?

In addition to a law enforcement officer's
authority to take a person into Protective
Custody, a physician’s authority to cause an
emergency admission, and a court’s
authority to order such admission, a
person’s spouse, guardian, relative, director
of a licensed service provider, or any three

adults who have personal knowledge of the
person’s substance abuse impairment can
file a petition on an adult.

5. Who can file a Marchman Act petition
on my minor child?

Parents, guardians or legal custodians of a
minor can complete the petition necessary
to start the case. Generally, the court can
give families information about the facilities
available to serve the minor. It is usually
the parents’ responsibility to contact the
facility to determine if there is space
available and make any financial
arrangements that might be necessary.

6. How is a Marchman Act petition filed?

If you have personal knowledge of the
person’s substance abuse impairment and
the other required criteria and you are one
of the people who are authorized to initiate
a petition, you can file the petition during
normal business hours in the Clerk of the
Court’s Office at the Courthouse.

7. What do | need to bring with me?

You will need to bring some form of
identification  (including social security
number and date of birth) and an address or
location where the person can be located by
the Sheriff's Office. You will also need to
bring information about what service
provider has agreed to accept the person.

8. What happens after | file a Marchman
Act petition?

After you complete the petition, and swear
to the truthfulness of the information, the
court will review the information you have
provided. If the court agrees that the criteria
appears to have been met, either a hearing
will be scheduled within 10 days or the
judge can order the person picked up
immediately without a hearing (ex parte
order).
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9. What can | expect if a hearing is
scheduled?

You and the person must appear in court at
the scheduled hearing. An attorney will be
appointed for the person if requested and
appropriate. Testimony will be taken to
determine if there is clear and convincing
evidence to support that the legal criteria
has been met. The judge can order
residential or outpatient assessment or
stabilization

10. How long can a person be held on an
order for involuntary assessment and
stabilization?

The person can be held in a residential
setting for up to 5 days. Within that time,
the person must be released, transfer to
voluntary status, or a petition for involuntary
treatment must be filed with the court.

11. Are Marchman Act commitments
public records?

No. These types of cases are confidential
and are only available to court personnel,
the client, and his/her attorney.

12. Who is responsible for the costs
associated with any treatment deemed
necessary?

Payment for these services may be paid
through private insurance, sell payment, or
in state/county funding for persons meeting
the facility’s guidelines.
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INVOLUNTARY ASSESSMENT AND STABILIZATION (Court)

ELIGIBILITY PROFILE
* A person who exhibits acute or chronic episodes of substance abuse impairment. Must meet criteria
for involuntary admission found in section 397.675, F.S.

PURPOSE
* Placement of a person in an environment wherein the person can be stabilized, if necessary, and
assessed to determine the need for involuntary treatment.

MEANS
+  Petition filed with court for hearing to be conducted within 10 days of receipt of petition.
For Adults: Petition filed by the respondent’s spouse or guardian, any relative, a private

practitioner, the director of a licensed service provider or designee, or any three adults with
knowledge of the person.
For Minors: Petition filed by a parent, legal guardian, legal custodian, or licensed provider.

* Inlieu of a hearing an, relying solely on the contents of the petition, the court may render an ex parte
order authorizing the involuntary assessment and stabilization of the respondent.

* In those cases where a court hearing is conducted and the respondent is ordered to be admitted to a
licensed service provider for assessment, the respondent may, if necessary, be transported to the
licensed service provider by the sheriff.

* In cases where the court enters an ex parte order directing the person to the admitted to a licensed
service provider, the respondent may, if necessary, be transported to the licensed service provider by
a law enforcement officer or other designated agent of the court.

WHERE
* To a hospital, or licensed detox or addictions receiving facility for assessment and stabilization, or a
less restrictive setting (e.g., residential, outpatient), for assessment only.

SERVICES PROVIDED

*+ Assessment by qualified professional (If performed by professional other than a physician,
assessment must be reviewed by a physician prior to end of assessment period)

+  Stabilization, where necessary (not provided in less restrictive environments)

LENGTH OF STAY
*  No more than 5 days from the date of admission.

EXTENSIONS
. None

DISPOSITIONAL ALTERNATIVES

* Release of the client by a qualified professional and, where appropriate, refer the client to another
treatment facility or service provider, or to other community services; or

*  With client’s consent, allow client to remain voluntarily at the licensed service provider; or

* Retain client when involuntary treatment petition initiated with court and until petition heard.

SPECIAL CONDITIONS

»  For persons involuntarily admitted to licensed service provider for purpose of involuntary assessment
and stabilization, release may be made without further court order only by a qualified professional.

*  Notice of the release must be given to the petitioner and the court.

* In the case of minors, release of a minor from a licensed service provider must always be to the
client’s parent, legal guardian, or legal custodian o f the authorized designee.
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Appendix H: Involuntary Treatment

A person must have undergone a substance
abuse assessment before a petition for
involuntary treatment can be filed with the
court. This two-part procedure is needed in
order for the Court to have sufficient
professional information to ensure the
person meets the legal criteria to place him
or her against their will into needed
substance abuse treatment.

Criteria

A person may be the subject of a petition for
court-ordered involuntary treatment if that
person meets the criteria for involuntary
admission, as follows:

e There is good faith reason to believe the
person is substance abuse impaired
and, because of such impairment:

e Has lost the power of self-control with
respect to substance use; and either

e Has inflicted, or threatened or attempted
to inflict, or unless admitted is likely to
inflict, physical harm on himself or
herself or another; or

e [s in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has
been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

Substance abuse impairment means a
condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical

problems and cause socially dysfunctional
behavior.

Further, a person must have been:

e Placed under protective custody within
the previous 10 days;

e Subject to an emergency admission
within the previous 10 days;

e Assessed by a qualified professional
within 5 days;

e Subject to involuntary assessment and
stabilization within the previous 12 days;

or
e A minor subject to alternative
involuntary  admission  within  the

previous 12 days.

A qualified professional is one of the
following:

¢ Physician licensed under 458 or 459; or

e Professional licensed under chapter 490
or 491 (Psychologist, Clinical SW,
Marriage & Family Therapist or Mental
Health Counselor); or

e Person who is certified through a DCF
recognized certification process for
substance abuse treatment services and
who holds, at a minimum, a bachelor’s
degree.

Persons Who May Petition
(397.695, F.S.)

If the respondent is an adult, a petition for
involuntary treatment may be filed by the
respondent's:

Spouse

Guardian

Any relative

A service provider, or

Any three adults who have personal
knowledge of the respondent's
substance abuse impairment and his or
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her prior course of assessment and
treatment.

If the respondent is a minor, a petition for
involuntary treatment may be filed by a:

o Parent
e Legal guardian, or
e Service provider

Contents of Petition
(397.6951, F.S.)

A petition for involuntary treatment must

contain:

¢ The name of the respondent to be
admitted;

e The name of the
petitioners;

e The relationship between the
respondent and the petitioner;

o The name of the respondent's attorney,
if known, and a statement of the
petitioner's knowledge of the
respondent's ability to afford an
attorney;

e The findings and recommendations of
the assessment performed by the
qualified professional; and

e The factual allegations presented by the
petitioner establishing the need for
involuntary treatment, including:

petitioner or

1. The reason for the petitioner's belief
that the respondent is substance abuse
impaired; and

2. The reason for the petitioner's belief
that because of such impairment the
respondent has lost the power of self-
control with respect to substance abuse;
and either

3. The reason the petitioner believes
that the respondent has inflicted or is
likely to inflict physical harm on himself
or herself or others unless admitted; or
4. The reason the petitioner believes
that the respondent's refusal to
voluntarily receive care is based on
judgment so impaired by reason of
substance abuse that the respondent is

incapable of appreciating his or her
need for care and of making a rational
decision regarding that need for care.

Duties Of Court
(397.6955, F.S.)

Upon the filing of a petition for the
involuntary treatment of a substance abuse
impaired person with the clerk of the court,
the court shall immediately:

o Determine whether the respondent is
represented by an attorney or whether
the appointment of counsel for the
respondent is appropriate.

e Schedule a hearing to be held on the
petition within 10 days.

¢ Provide a copy of the petition and notice
of the hearing must be provided to the
respondent; the respondent's parent,
guardian, or legal custodian, in the case
of a minor; the respondent's attorney, if
known; the petitioner; the respondent's
spouse or guardian, if applicable; and
such other persons as the court may
direct, and have such petition and order
personally delivered to the respondent if
he or she is a minor.

e |ssue a summons to the person whose
admission is sought.

Hearing
(397.6957, F.S.)

At a hearing on a petition for involuntary
treatment, the court shall hear and review
all relevant evidence, including the review of
results of the assessment completed by the
qualified professional. The respondent must
be present unless the court finds that his or
her presence is likely to be injurious to
himself or herself or others, in which event
the court must appoint a guardian advocate
to act in behalf of the respondent throughout
the proceedings.

The petitioner has the burden of proving by
clear and convincing evidence:
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At the conclusion of the hearing the court
shall either dismiss the petition or order the
respondent to  undergo  involuntary
substance abuse treatment, with the
respondent's chosen licensed service
provider to deliver the involuntary substance
abuse treatment where possible and
appropriate.

Court Order
(397.697, F.S.)

When the court finds that the conditions for
involuntary substance abuse treatment have
been proved by clear and convincing
evidence, it may order the respondent to
undergo involuntary treatment by a licensed
service provider for a period not to exceed
60 days.

If the court finds it necessary, it may direct
the sheriff to take the respondent into
custody and deliver him or her to the
licensed service provider specified in the
court order, or to the nearest appropriate
licensed service provider, for involuntary
treatment.

When the conditions justifying involuntary
treatment no longer exist, the client must be
released. When the conditions justifying
involuntary treatment are expected to exist
after 60 days of treatment, a renewal of the
involuntary treatment order may be
requested prior to the end of the 60-day
period.

In all cases resulting in an order for
involuntary substance abuse treatment, the
court shall retain jurisdiction over the case
and the parties for the entry of such further
orders as the circumstances may require.
The court's requirements for notification of
proposed release must be included in the
original treatment order.

An involuntary treatment order authorizes
the licensed service provider to require the
client to undergo such treatment as will
benefit him or her, including treatment at

any licensable service component of a
licensed service provider.

Parental Participation In Treatment
(397.6759, F.S.)

A parent, legal guardian, or legal custodian
who seeks involuntary admission of a minor
pursuant to ss. 397.675-397.6977 is
required to participate in all aspects of
treatment as determined appropriate by the
director of the licensed service provider

Early Release
(397.6971, F.S.)

At any time prior to the end of the 60-day
involuntary treatment period, or prior to the
end of any extension granted, a client
admitted for involuntary treatment may be
determined eligible for discharge to the
most appropriate referral or disposition for
the client when:

e The client no longer meets the criteria
for involuntary admission and has given
his or her informed consent to be
transferred to voluntary treatment
status;

¢ If the client was admitted on the grounds
of likelihood of infliction of physical harm
upon himself or herself or others, such
likelihood no longer exists; or

¢ If the client was admitted on the grounds
of need for assessment and stabilization
or treatment, accompanied by inability to
make a determination respecting such
need, either:

1. Such inability no longer exists; or
2. ltis evident that further treatment will
not bring about further significant

improvements in  the client's
condition;

e The client is no longer in need of
services; or

e The director of the service provider
determines that the client is beyond the
safe management capabilities of the
provider.
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Whenever a  qualified professional
determines that a client admitted for
involuntary treatment is ready for early
release for any of the reasons listed above,
the service provider must immediately
discharge the client, and must notify all
persons specified by the court in the original
treatment order.

Disposition Upon
Completion Of Treatment
(397.6977, F.S.)

At the conclusion of the 60-day period of
court-ordered involuntary treatment, the
client is automatically discharged unless a
motion for renewal of the involuntary
treatment order has been filed.

Extension Of Treatment Period
(397.6975, F.S.)

Whenever a service provider believes that a
client who is nearing the scheduled date of
release  from involuntary  treatment
continues to meet the criteria for involuntary
treatment, a petition for renewal of the
involuntary treatment order may be filed
with the court at least 10 days prior to the
expiration of the court-ordered treatment
period. The court shall immediately
schedule a hearing to be held not more than
15 days after filing of the petition. The court
shall provide the copy of the petition for
renewal and the notice of the hearing to all
parties to the proceeding. The hearing is
conducted pursuant to the requirements for
the original hearing on involuntary
treatment.

If the court finds that the petition for renewal
of the involuntary treatment order should be
granted, it may order the respondent to
undergo involuntary treatment for a period
not to exceed an additional 90 days. When
the  conditions  justifying involuntary
treatment no longer exist, the client must be
released. When the conditions justifying
involuntary treatment continue to exist after
90 days of additional treatment, a new
petition  requesting renewal of the

involuntary treatment order may be filed
pursuant to this section.

Responsibility of
Licensed Service Providers
(397.6751 and 397.6819, F.S.)

Persons who are involuntarily placed can be
served only by licensed service providers
and only in those components permitted to
admit clients on an involuntary basis.

Providers that accept involuntary referrals
must provide a description of the eligibility
and diagnostic criteria and the placement
process to be followed for each of the
involuntary placement procedures.

Clients shall be referred to more appropriate
services if the provider determines that the
person should not be placed or should be
discharged. Such referral shall follow the
requirements found in the Marchman Act.
The decision to refuse to admit or to
discharge shall be made by a qualified
professional. Any attempts to contact the
referral source must be made in accordance
with federal and state confidentiality
regulations.

In those cases in which the court ordering
involuntary treatment includes a
requirement in the court order for
notification of proposed release, the
provider must notify the original referral
source in writing. Such notification shall
comply with legally defined conditions and
timeframes and conform to federal and state
confidentiality regulations

It is the responsibility of the service provider
to:

o Ensure that a person who is admitted to
a licensed service component meets the
admission criteria;

o Ascertain whether the medical and
behavioral conditions of the person, as
presented, are beyond the safe
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management capabilities of the service
provider;

e Provide for the admission of the person
to the service component that
represents the least restrictive available
setting that is responsive to the person's
treatment needs;

e Verify that the admission of the person
to the service component does not
result in a census in excess of its
licensed service capacity;

e Determine whether the cost of services
is within the financial means of the
person or those who are financially
responsible for the person's care; and

o Take all necessary measures to ensure
that each client in treatment is provided
with a safe environment, and to ensure
that each client whose medical condition
or behavioral problem becomes such
that he or she cannot be safely
managed by the service component is
discharged and referred to a more
appropriate setting for care.

e Providers that accept involuntary
referrals must provide a description of
the eligibility and diagnostic criteria and
the placement process to be followed for
each of the involuntary placement
procedures.

Non-Admission

When, in the judgment of the service
provider, the person who is being presented
for involuntary admission should not be
admitted because of:

e His or her failure to meet admission
criteria,

e His or her medical or behavioral
conditions are beyond the safe
management capabilities of the service
provider, or
Of a lack of available space, services, or

e Lack of financial resources to pay for his
or her care,

The service provider, in accordance with
federal confidentiality regulations, must

attempt to contact the referral source, which
may be a law enforcement officer,
physician, parent, legal guardian if
applicable, court and petitioner, or other
referring party, to discuss the circumstances
and assist in arranging for alternative
interventions.

When the service provider is unable to
reach the referral source, the service
provider must refuse admission and attempt
to assist the person in gaining access to
other appropriate services, if indicated.

Upon completing these efforts, the service
provider must, within one workday, report in
writing to the referral sources, in compliance
with federal confidentiality regulations:

e The basis for the refusal to admit the
person, and

e Documentation of the service provider's
efforts to contact the referral source and
assist the person, when indicated, in
gaining access to more appropriate
services.

When, in the judgment of the service
provider, the medical conditions or
behavioral problems of an involuntary client
become such that they cannot be safely
managed by the service component, the
service provider must discharge the client
and attempt to assist him or her in securing
more appropriate services in a setting more
responsive to his or her needs. Upon
completing these efforts, the service
provider must, within 72 hours, report in
writing to the referral source, in compliance
with federal confidentiality regulations:

e The basis for the client's discharge, and
Documentation of the service provider's
efforts to assist the person in gaining
access to appropriate services.

Clients shall be referred to more appropriate
services if the provider determines that the
person should not be placed or should be

Marchman Act Handbook

page 111



discharged. The decision to refuse to admit
or to discharge shall be made by a qualified
professional. Any attempts to contact the
referral source must be made in accordance
with federal and state confidentiality
regulations.

Frequently Asked Questions

1. Who can file a petition for an
involuntary assessment, stabilization, or
treatment?

In addition to a law enforcement officer’s
authority to take a person into Protective
Custody, a physician’s authority to cause an
emergency admission, and a court’s
authority to order such admission, a
person’s spouse, guardian, relative, director
of a licensed service provider, or any three
adults who have personal knowledge of the
person’s substance abuse impairment can
file a petition on an adult.

2. Who can file a Marchman Act petition
on my minor child?

Parents, guardians or legal custodians of a
minor can complete the petition necessary
to start the case. Generally, the court can
give families information about the facilities
available to serve the minor. It is usually
the parents’ responsibility to contact the
facility to determine if there is space
available and make any financial
arrangements that might be necessary.

3. How is a Marchman Act petition filed?
If you have personal knowledge of the
person’s substance abuse impairment and
the other required criteria and you are one
of the people who are authorized to initiate
a petition, you can file the petition during
normal business hours in the Clerk of the
Court’s Office at the Courthouse.

4. What do | need to bring with me?

You will need to bring some form of
identification  (including social security
number and date of birth) and an address or
location where the person can be located by
the Sheriff's Office. You will also need to

bring information about what service
provider has agreed to accept the person.

5. What happens after | file a Marchman
Act petition?

After you complete the petition, and swear
to the truthfulness of the information, the
court will review the information you have
provided. If the court agrees that the criteria
appears to have been met, either a hearing
will be scheduled within 10 days or the
judge can order the person picked up
immediately without a hearing (ex parte
order).

6. What can | expect if a hearing is
scheduled?

You and the person must appear in court at
the scheduled hearing. An attorney will be
appointed for the person if requested and
appropriate. Testimony will be taken to
determine if there is clear and convincing
evidence to support that the legal criteria
has been met. The judge can order
residential or outpatient assessment or
stabilization

7. How long can a person be held on an
order for involuntary assessment and
stabilization?

The person can be held in a residential
setting for up to 5 days. Within that time,
the person must be released, be transferred
to voluntary status, or a petition for
involuntary treatment must be filed with the
court.

8. Are Marchman Act commitments
public records?

No. These types of cases are confidential
and are only available to court personnel,
the client, and his/her attorney.

9. Who is responsible for the costs
associated with any treatment deemed
necessary?

Payment for these services may be paid
through private insurance, sell payment, or
in state/county funding for persons meeting
the facility’s guidelines.
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INVOLUNTARY TREATMENT (Court)

ELIGIBILITY PROFILE

A person who exhibits acute or chronic episodes of substance abuse impairment and has been
involved in protective custody, emergency admission, alternative involuntary assessment, involuntary
assessment and stabilization, or assessment by a qualified professional. Must meet criteria for
involuntary admission found in section 397.575, F.S.

PURPOSE
*  Remove the person from their immediate environment and place the person in an environment where
they can receive treatment.

MEANS
+  Petition filed with the court for a hearing which is to be conducted within 10 days of receipt of the
petition.

For Adults: Petition filed by the respondents’ spouse or guardian, any relative, service
provider, or any three adults with prior knowledge of the person.
For Minors: Petition filed by a parent, legal guardian, or service provider

«  The court may direct the sheriff, if necessary, to deliver the respondent.

WHERE
+ To alicensed service provider.

SERVICES PROVIDED
+  Treatment, Health, and other ancillary services

LENGTH OF STAY
*  No more than 60 days from the date of admission.

EXTENSIONS
*  With a hearing, court may grant an additional 90 days after the date of the renewal order.
« Additional extensions - none (a new petition is necessary)

DISPOSITIONAL ALTERNATIVES
Early release of client.
- Determined by qualified professional
- May occur within initial 60-day period or at any time following extension of the initial period, and
under the specific conditions as described in section 397.6971, F.S.
- Licensed service provider must notify all persons specified by the court | the original order of the
pending release.
+ Discharge of the client by a qualified professional following completion of involuntary treatment at the
conclusion of the 60-day period.
. Retain client at end of initial 60-day period if a motion for renewal of the involuntary treatment
order has been filed with the court and until a decision has been rendered

SPECIAL CONDITIONS

*  For persons involuntarily admitted to licensed service provider for the purpose of involuntary
treatment, release may be made without further court order only by a qualified professional.

+  With the exception of early release, notice of release under any other conditions must be given to the
petitioner and the court.

* In the case of minors, release of a minor from a licensed service provider must always be to the
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Appendix I: Consent for Admission and Treatment for Minors

(Substance abuse, mental health, and medical-related statutes)

Introduction

The Marchman Act makes certain
distinctions between adults and minors.
Where distinctions are not made, adults and
minors have the same rights and are to be
treated the same. However, a number of
other statutes do address minors and their
consent for substance abuse, mental health
and medical treatment. Specific reference
to the admission and treatment of minors in
the Marchman Act and these other statutes
are summarized here, with the
corresponding statutory references. This is
a dynamic law that may change after the
publication of this Handbook.

Since the Marchman Act contains relatively
few specific references to minors, and since
this law must be carried out in the context of
other coexisting statutes and case law, it is
important for each professional and
substance abuse provider agency to involve
its attorney in reviewing policies and
procedures for properly carrying out one’s
responsibilities. Legal consultation on an
on-going basis is necessary to assure
responsible and lawful conduct. In each
circumstance in which consent to admission
and/or treatment is sought for a minor, it is
essential that the professional consider the
nature and context of the consent, in
determining whether the consent is legally
sufficient.

Minority Defined
Florida statutes define minority as follows:

e Minor means a person under 18 years
of age whose disabilities have not been
removed by marriage or otherwise. [s.
744.102(11), F.S.]

e The disability of nonage of a minor who
is married or has been married or

subsequently becomes married,

including one whose marriage is

dissolved, or who is widowed or widowered,
is removed. The minor may ...perform all
acts that he could do if not a minor. [s.
743.01, F.S.] In addition, a circuit court has
jurisdiction to remove the disabilities of
nonage of a minor age 16 or older residing
in Florida upon a petition filed by the minor’s
natural or legal guardian or, if there is none,
by a guardian ad litem. [s. 743.015, F.S.]

Generally, persons under the age of 18
cannot consent to their own treatment
because they are presumed to be legally
incompetent as a result of their age or
presumed immaturity of judgment. When
needed, parents usually provide consent on
their children’s behalf, except where
parental consent is not required. The
mother and father jointly are natural
guardians of their own children and of their
adopted children during minority. [s.
744.301, (1) F.S.] However:

e If one parent dies, the natural
guardianship passes to the surviving
parent, and the right continues even
though the surviving parent remarries.

e |f the marriage between the parents is
dissolved, the natural guardianship
belongs to the parent to whom the
custody of the child is awarded.

o If the parents are given joint custody,
then both continue as natural guardians.

e If the marriage is dissolved and neither
the father nor the mother is given
custody of the child, neither can act as
natural guardian of the child.

e The mother of a child born out of
wedlock is the natural guardian of the
child and is entitted to primary
residential care and custody of the child
unless a court enters an order stating
otherwise.
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e Upon petition of a parent, brother, sister,
next of kin, or other person interested in
the welfare of a minor, a guardian for a
minor may be appointed by the court
without appointing an  examining
committee or adjudicating the child
incapacitated. A guardian appointed for
a minor, whether of the person or
property, has the authority of a plenary
guardian. (s. 744.3021 and s. 744,342,
F.S.) The court must consider the
preference of a minor who is age 14 or
over as to who should be appointed
guardian. (s. 744.312(3)(a), F.S.)

Legal custody is a legal status created by
court order or letter of guardianship which
vests in a custodian of the person or
guardian, whether an agency or an
individual, the right to have physical custody
of the child and the right and duty to protect,
train, and discipline the child and to provide
him or her with food, shelter, education, and
ordinary medical, dental, psychiatric, and
psychological care. [s. 39.01(33), F.S.]

A guardian appointed by the court does not
have the power to admit the minor to a
facility, institution, or licensed service
provider  without  formal placement
proceeding, pursuant to Chapter 393,
Chapter 394, or Chapter 397 without first
obtaining specific authority from the court,
as described in s. 744.3725. (s. 744.3215,
F.S.)

Substance Abuse
Admission and Treatment

The disability of nonage for persons under
18 years of age has been removed solely
for the purpose of allowing that child to
obtain  voluntary substance abuse
impairment services from a licensed service
provider, and consent to such by a minor
shall have the same force and effect as if
executed by a client who has reached the
age of majority. Such consent shall not be
subject to later disaffirmance based on
minority. [s. 397.601(4)(a), F.S.]

Criteria: A minor may be taken to an
addictions receiving facility (ARF) for
involuntary evaluation if there is, in good
faith, reason to believe the minor suffers
from a condition involving the use of
alcoholic beverages or any psychoactive or
mood-altering substance in such a manner
as to induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior who, because of such condition [s.
397.311(16) and s. 397.675, F.S.]:

1. Has lost the power of self-control with
respect to substance use; and either:

2. |Inflicted, or threatened or attempted to
inflict, or unless admitted is likely to
inflict, physical harm on himself or
another;_or

3. Isin need of substance abuse services
and, by reason of substance abuse
impairment his judgment has been so
impaired that he is incapable of
appreciating his need for such services
and of making a rational decision in
regard thereto. However, mere refusal
to undergo such services shall not
constitute evidence of lack of judgment
with respect to his need for such
services

Initiation:

Protective custody, emergency admission,
and involuntary assessment and
stabilization of minors may be initiated
through law enforcement (397.677, F.S.) or
the courts. A petition for involuntary
assessment and stabilization may be filed
with the clerk of the court by a parent, legal
guardian, legal custodian, or licensed
service provider. [s. 397.6811(2), F.S.]

In addition, a juvenile addictions receiving
facility (JARF) may admit a minor for
involuntary assessment and stabilization
upon the filing of an application by the
minor’s parent, guardian, or legal custodian.
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The application must establish the need for
such services based on the criteria above.
Within 72 hours after involuntary admission
of a minor, the minor must be assessed by
a qualified professional to determine the
need for further services. If criteria for
further evaluation is not met, the minor may
be released or referred for further voluntary
treatment. [s. 397.6798, F.S.]

A qualified professional is one of the
following:

o Physician licensed under 458 or 459; or

e Professional licensed under chapter 490
or 491 (Psychologist, Clinical SW,
Marriage & Family Therapist or Mental
Health Counselor); or

e Person who is certified through a DCF
recognized certification process for
substance abuse treatment services and
who holds, at a minimum, a bachelor’s
degree.

Disposition: Release of the minor from
protective custody, emergency admission,
involuntary assessment, involuntary
treatment, and alternative involuntary
assessment of a minor, upon approval of a
qualified professional in a hospital, a
detoxification facility, addictions receiving
facility, or any less restrictive treatment
component must be to the minor's parent,
legal guardian, or legal custodian or the
authorized designee thereof or to the
department. [s. 397.6758, F.S.]

Release of Information: Since a minor
acting alone has the legal capacity to
voluntarily apply for and obtain substance
abuse treatment, any written consent for
disclosure may be given only by the minor
client. This restriction includes, but is not
limited to, any disclosure of client identifying
information to the parent, legal guardian, or
custodian of a minor client for the purpose
of obtaining financial reimbursement. When
the consent of a parent, legal guardian, or
custodian is required for a minor to obtain
substance abuse treatment, any written
consent for disclosure must be given by

both the minor and the parent, legal
guardian, or custodian. [ss. 397.501(7)(e) 1
and 2, F.S]

Parental Participation in Treatment: A
parent, legal guardian, or legal custodian
who seeks involuntary admission of a minor
is required to participate in all aspects of
treatment as determined appropriate by the
director of the licensed service provider.
[397.6759, F.S.]

Parental Participation/Payment: A parent
or legal guardian of a minor is required to
contribute toward the cost of substance
abuse services in accordance with his ability
to pay, unless otherwise provided by law.
The parent, legal guardian or legal
custodian of a minor is not liable for
payment for any voluntary substance abuse
services provided to the minor without
parental consent, unless the parent, legal
guardian, or legal custodian participates or
is ordered to participate in the services, and
only for the substance abuse services
rendered. If the minor is receiving services
as a juvenile offender, the obligation to pay
is governed by the law relating to juvenile
offenders. [s. 397.431(2)(3), F.S.]

Mental Health
Admission and Treatment

Admission

A facility may receive for observation,
diagnosis or treatment any person age 17 or
under who is willing to be admitted and for
whom such application is made by his or
her guardian. A person age 17 or under
may be admitted only after a hearing to
verify the voluntariness of the consent. [s.
394.4625(1), F.S.] If the voluntariness of
the minor’'s admission is not confirmed, the
minor must be either released or involuntary
examination procedures initiated.

A facility is defined in the Baker Act as:
Any hospital, community facility under
contract with the department, public or
private facility, or receiving or treatment
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facility providing for the evaluation,
diagnosis, care, treatment, training, or
hospitalization of persons who appear to
have a mental illness or have been
diagnosed as having a mental iliness.

Hospitals: A minor under the age of 14
who is admitted to any hospital licensed
pursuant to Chapter 395, F.S. may not be
admitted to a bed in a room or ward with an
adult in a mental health unit or share
common areas with an adult in a mental
health unit. However, a minor 14 years of
age or older may be admitted to a bed in a
room or ward in the mental health unit with
an adult if the admitting physician
documents in the case record that such
placement is medically indicated or for
reasons of safety. Such placement shall be
reviewed by the attending physician or a
designee or on-call physician each day and
documented in the case record. [s.
394.4785(2), F.S.] In addition, all hospitals
are required to ensure full compliance with
the Baker Act as a condition of licensure. [s.
395.003(5)(a)(b), F.S.]

Children’s Crisis _Stabilization _Units:
Minors under the age of 14 years shall not
be admitted to a bed in a room or ward with
an adult. They may share common areas
with an adult only when under direct visual
observation by unit staff. Minors who are 14
years of age and older may be admitted to a
bed in a room or ward in the mental health
unit with an adult, if the clinical record
contains documentation by a physician that
such placement is medically indicated or for
reasons of safety. This shall be reviewed
and documented by the physician on a daily
basis. [Chapter 65E-12.106(22), F.A.C.]

Outpatient Admission: A judge may order
a child to be evaluated or treated by a
psychiatrist or a psychologist or to receive
mental health, substance abuse, or
retardation services from a psychiatrist,
psychologist, or other appropriate service
provider. Ifitis necessary to place a child in
a residential facility for such evaluation, the
criteria_and procedures established in_s.

394.463, F.S. shall be used. [ss. 39.407(3),
(4), and (5) F.S.]

Consent To Psychiatric Treatment:

o Inpatient: Each person entering a
facility shall be asked to give express
and informed consent for admission and
treatment. If the person is a minor,
express and informed consent for
admission and treatment shall also be
requested from the person’s guardian.
Express and informed consent for
admission and treatment of a person
under 18 years of age shall be required
from the person’s guardian, unless the
minor is seeking outpatient crisis
intervention services (see below). [s.
394.459(3)(a), F.S.]

o Children in Residential Treatment
Centers: Children’s rights, as specified
in s. 394.459, F.S. for patients, shall be
safeguarded. Children shall be
informed of their legal and civil rights,
including the right to legal counsel and
all other requirements of due process.
Therefore, the Baker Act controls rights
of children in residential treatment.
[Chapter 65E-10.021(3(e), F.A.C]

Outpatient Crisis Intervention Services:

The disability of nonage is removed for any
minor age 13 years or older to access
services under the following circumstances
(s.394.4784, F.S.):

¢ Outpatient Diagnostic and Evaluation
Services — When any minor age 13
years or older experiences an emotional
crisis to such degree that he or she
perceives the need for professional
assistance, he or she shall have the right
to request, consent to, and receive mental
health diagnostic and evaluative services
provided by a licensed mental health
professional, as defined by Florida
Statutes, or in a mental health facility
licensed by the state. The purpose of such
services shall be to determine the severity
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of the problem and the potential for harm
to the person or others if further
professional services are not provided.
Outpatient diagnostic and evaluative
services shall not include medication and
other somatic methods, aversive stimuli,
or substantial deprivation. Such services
shall not exceed two visits during any
1-week period in response to a crisis
situation before parental consent is
required for further services, and may
include parental participation when
determined to be appropriate by the
mental health professional or facility.

Outpatient Crisis Intervention,
Therapy and Counseling Services —
When any minor age 13 years or older
experiences an emotional crisis to such
degree that he or she perceives the
need for professional assistance, he or
she shall have the right to request,
consent to, and receive outpatient crisis
intervention services including individual
psychotherapy, group therapy,
counseling, or other forms of verbal
therapy provided by a licensed mental
health professional, as defined by
Florida Statutes, or in a mental health
facility licensed by the state. Such
services shall not include medication
and other somatic treatments, aversive
stimuli, or substantial deprivation. Such
services shall not exceed two visits
during any 1-week period in response to
a crisis situation before parental consent
is required for further services, and may
include parental participation when
determined to be appropriate by the
mental health professional or facility.

Liability for Payment — The parent,
parents, or legal guardian of a minor
shall not be liable for payment for any
such outpatient  diagnostic  and
evaluation services or outpatient therapy
and counseling services, as provided in
this section, unless such parent,
parents, or legal guardian participates in
the outpatient diagnostic and evaluation
services or outpatient therapy and

counseling services and then only for
the services rendered with such
participation.

e Provision of Services — No licensed
mental health professional shall be
obligated to provide services to minors
accorded the right to receive services
under this section. Provision of such
services shall be on a voluntary basis.

Consent for General Medical Care
and Treatment

An unwed pregnant minor may consent to
the performance of medical or surgical care
or services relating to her pregnancy or for
her child by a physician licensed under
Chapter 458 or 459 and such consent is
valid and binding as if she had achieved her
majority. [ss. 743.065(1) and (2), F.S.]

Power to Consent: A person who has the
power to consent for a minor’s medical care
and treatment includes a natural or adoptive
parent, legal custodian, or legal guardian.
Any of the following persons, in order of
priority listed, may consent to the "medical
care or treatment" of a minor who is not
committed to the Department of Children
and Families or the Department of Juvenile
Justice when, after a reasonable attempt, a
person who has the power to consent as
otherwise provided by law cannot be
contacted by the treatment provider and
actual notice to the contrary has not been
given to the provider by that person [ss.
743.0645(1) and (2), F.S.]:

1. A person who possesses a power of
attorney to provide medical consent for
the minor

The stepparent

The grandparent

An adult brother or sister

An adult aunt or uncle

akrowbdn

"Medical care or treatment"” includes
ordinary and necessary medical and dental
examinations and treatment... but does not
include surgery, general anesthesia,
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provision of psychotropic medication or
other extra-ordinary procedures for which a
separate court order, power of attorney, or
informed consent as provided by law is
required. {743.0645(1)(b), F.S.]

Emergency Care. The absence of parental
consent notwithstanding, a physician
(licensed under Chapter 458 or 459, F.S.)
may render emergency medical care or
treatment to any minor who has been
injured in an accident or who is suffering
from an acute illness, disease, or condition
if, within a reasonable degree of medical
certainty, delay in initiation or provision of
emergency medical care or treatment would
endanger the health or physical well-being
of the minor and provided such emergency
medical care or treatment is administered in
a hospital licensed by the state under
Chapter 395 or in a college health service.
This section shall apply only when parental
consent cannot be immediately obtained for
one of the following reasons [ss. 743.064(1)
and (2), F.S.]:

1. The minor’s condition has rendered him
unable to reveal the identity of his
parents, guardian, or legal custodian,
and such information is unknown to any
person who accompanied the minor to
the hospital.

2. The parents, guardian, or legal
custodian cannot be immediately
located by telephone at their place of
residence or business.

Notification shall be accomplished as soon
as possible after the emergency medical
care or treatment is administered. The
hospital records shall reflect the reason
such consent was not initially obtained and
shall contain a statement by the attending
physician that immediate emergency
medical care or treatment was necessary
for the person’s health or physical well-
being. The hospital records shall be open
for inspection by the person legally
responsible for the minor [s. 743.064(3),
F.S..

Delinquent Children
Chapter 985, F.S.

The disability of nonage of a minor
adjudicated as an adult and in the custody
or under the supervision of the Department
of Corrections is removed, as such disability
relates to health care services, except in
regard to medical services relating to
abortion and sterilization.

After a petition for detention or delinquency
has been filed, the court may order the child
named in the petition to be examined by a
physician. The court may also order the
child to be evaluated by a psychiatrist or a
psychologist... The court may order a child
to be treated by a physician or to receive
mental health, substance abuse, or
retardation services from a psychiatrist,
psychologist, or other appropriate service
provider. If it is necessary to place a child in
a residential facility for evaluation or
treatment, the criteria and procedures in
Chapter 393 (developmental disabilities),
Chapter 394 (mental illness), or Chapter
397 (substance abuse impairment),
whichever is applicable, shall be used. [ss.
985.224(1), (2), and (5) F.S.]

When any child is detained pending a
hearing, the person in charge of the
detention center or facility or designee may
authorize a triage examination as a
preliminary screening device to determine if
the child is need of medical care or isolation
or provide or cause to be provided such
medical or surgical services as may be
deemed necessary by a physician. [s.
985.224(3), F.S.]

Whenever a child found to have committed
a delinquent act is placed by order of the
court within the care and custody or under
the supervision of the Department of
Juvenile Justice (DJJ) and it appears to the
court that there is no parent, guardian, or
person standing in loco parentis who is
capable of authorizing or willing to authorize
medical, surgical, dental, or other remedial
care or treatment for the child, the court
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may, after due notice to the parent,
guardian, or person standing in loco
parentis, if any, order that a representative
of the Department of Juvenile Justice may
authorize such care for the child by licensed
practitioners as may from time to time
appear necessary. [s. 985.224(4), F.S]
Necessary medical treatment means care
which is necessary within a reasonable
degree of medical certainty to prevent the
deterioration of a child’s condition or to
alleviate immediate pain of a child.
[Chapter 985.03(38), F.S.]

Dependent Children
(DCF Procedure 175-40 1/97)

When any child is taken into custody and is
to be detained in an__out-of-home
placement, DCF is authorized to have a
medical screening performed  without
authorization from the court or consent from
the parent or legal custodian. This does not
authorize DCF to consent to medical
treatment. If medical treatment is needed,
consent from the parent or court order is
required [ss. 39.407(1) and (2), F.S.]

If a parent or guardian of the child is
unavailable and his whereabouts cannot be
reasonably ascertained, and it is after
normal working hours so that a court order
cannot reasonably be obtained, an
authorized agent of DCF shall have the
authority to consent to necessary medical
treatment for the child. The authority of the
department to consent to necessary medical
treatment in this circumstance shall be
limited to the time reasonably necessary to
obtain court authorization. [s. 39.407(2)(b),
F.S.] Necessary medical treatment for
dependent children means care which is
necessary within a reasonable degree of
medical certainty to prevent the
deterioration of a child's condition or to
alleviate immediate pain of a child.
[39.01(44), F.S.]

If a parent or guardian of the child is
available but refuses to consent to the
necessary treatment, a court order shall be

required unless the situation meets the
definition of an emergency in s. 743.064,
F.S. or the treatment needed is related to
suspected abuse, abandonment, or neglect
of the child by a parent or guardian. In such
case, DCF shall have the authority to
consent to necessary medical treatment.
This authority is limited to the time
reasonably necessary to obtain court
authorization. [s. 39.407(2)(c), F.S.]

A judge may order a child in an out-of-home
placement to be examined by a licensed
health care professional or by a psychiatrist
or psychologist. If it is necessary to place a
child in a residential facility for such
evaluation or treatment, then the criteria and
procedure established in s. 394.463(2), F.S.
shall be used. [39.407(3)(a) and (b), F.S.]

Nothing in Chapter 39 eliminates the right of
a parent, legal custodian, or the child to
consent to examination or treatment for the
child where otherwise permitted by law. [s.
39.407(7), F.S.] Nothing in this section
alters the authority of DCF to consent to
medical treatment for a dependent child
when the child has been committed to DCF
and DCF has become the legal custodian of
the child. [s. 39.407(13), F.S.]

Legal custody results from a court order
vesting in a person the right to have
physical custody of the child and the right
and duty to protect, train, and discipline the
child and to provide him or her with food,
shelter, education, and ordinary medical,
dental, psychiatric, and psychological care.
[s. 39.01(33)(41), and (70), F.S.]

The consent of the parent, legal guardian or
legal custodian of the minor is always
preferred to permission being given by DCF
or its representatives. When the child is not
in the care, custody or control of the
department, the following priority matrix
applies:

1. Parent (natural or adoptive), legal
guardian or legal custodian
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2. Person with written power of attorney
given by the parent, legal guardian, or
legal custodian specifically permitting
the POA to give consent for the child’s
medical treatment

Stepparent

Grandparent

Adult brother or sister

Adult aunt or uncle

o0k w

Protective Custody: When the child is in
the protective custody of the department,
the law permits the investigator to refer the
child for medical examination, but if
treatment is required, consent must be
obtained in accord with the following priority
matrix:

1. Parent; or guardian

2. Court order

3. DCF when it is unreasonable to obtain a
court order and the parent or guardian is
unavailable

4. When parent or guardian refuses
consent, a court order is needed except
in cases of medical emergencies

Shelter Care: Pending a determination of
dependency, consent for treatment must be
in accord with the following priority matrix:

1. Parent or guardian
. Court order

3. DCF when it is unreasonable to obtain a
court order and the parent or guardian is
unavailable

4. When parent or guardian refuses
consent, a court order is needed except
in cases of medical emergencies

Foster Care: DCF, having all legal rights
and responsibilities of being the child’s legal
custodian by court order, its authority to
consent to ordinary medical treatment is not
limited. However, the authority of the legal
custodian is only to provide ordinary
medical, dental, psychiatric and
psychological care. A court order would be
required for extraordinary care, which
includes psychotropic medication.

Post-Termination of Parental Rights:
When the child is in the legal custody of
DCF following termination of parental rights
and pending adoption, consent must be in
accord with the following priority matrix:

1. DCF, as the child’s legal guardian and
custodian may consent only for ordinary
medical, dental, psychiatric and
psychological care.

2. Absent a life-threatening emergency,
consent for extraordinary medical
treatment must be obtained from the
court. The court may limit its consent or
may provide it under such conditions as
it thinks proper.

Frequently Asked Questions
1. How is a minor defined?

A minor is any person under 18 years
old who has not been married and has
not had a court remove the disability of
nonage.

2. Who is a child’s guardian?

A child’s guardian is generally one or
both of his or her natural or adoptive
parents. After a divorce, guardianship
belongs to the parent or parents with
custody. The mother of a child born out-
of-wedlock is guardian of the child. In
the absence of a parent a guardian must
be appointed by a court and can be a
relative or other person interested in the
welfare of the child.

3. Does a foster parent or DCF
employee have the authority to
consent for a dependent child’s
voluntary admission to a receiving
facility?

No. State law requires that consent for
an examination, treatment or placement
of a dependent child, when the child’s
legal guardian is unavailable, be
provided by a court.
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4. Does a foster parent or DCF
employee have the authority to
consent to psychotropic medications
for a dependent child in a Baker Act
receiving facility or in outpatient
treatment?

No. See question #3.
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Appendix J: Offender Referrals Treatment-Based Drug
Courts

A major social cost associated with
substance abuse is the cost of drug related
crime. Substance abuse is highly correlated
with criminal activity for several reasons:

e The behavioral/mental effects of the
substances,

e The need for funds to obtain the
substances, and

e The criminal
substances.

nature of some

Many crimes are committed under the
influence of drugs or are motivated by a
need to obtain money for drugs, and it is a
well-established fact that drug trafficking
and violence go hand in hand. Crimes
associated with trafficking and abuse of illicit
drugs pose a dangerous threat to the safety
and security of Florida’s citizens.

In addition to taxing law enforcement
resources, those convicted of drug offenses
and for the approximately 80% of personal
and property crimes related to drugs have a
major impact on this system. There are a
significant number of offenders who, though
not convicted of a drug offense, cost Florida
taxpayers close to a billion dollars. In 1998,
Florida’s Department of  Corrections
estimated spending $19,000 per year per
inmate, totaling more than $1.3 billion. Drug
offenders constitute 16% of the total inmate
population and 24.4% of the total
admissions. DOC reports that of its 68,600
total inmates, 63% are in need of some form
of substance about treatment. There are
more than 220,000 total offenders in the
DOC system, including those in community
corrections, on probation, or on parole.

Referral to Providers
Florida’s Marchman Act addresses the

referral of substance abuse impaired
offenders to service providers.

Authority To Refer Offenders
397.705(1), F.S.

If any offender, including but not limited to
any minor, is charged with or convicted of a
crime, the court or criminal justice authority
with jurisdiction over that offender may
require the offender to receive services from
a licensed service provider. If referred by
the court, the referral shall be in addition to
final adjudication, imposition of penalty or
sentence, or other action. The court may
consult with or seek the assistance of a
service provider concerning such a referral.
Assignment to a service provider is
contingent upon availability of space,
budgetary considerations, and
manageability of the offender.

Referral And Treatment
397.705(2), F.S.

An order referring an offender must be in
writing and must be signed by the referral
source. The order must specify:

¢ The name of the offender,

The name and address of the service
provider to which the offender is
referred,

The date of the referral,

e The duration of the offender's sentence,
and

e All conditions stipulated by the referral
source.

e The total amount of time the offender is
required to receive treatment may not
exceed the maximum length of sentence
possible for the offense with which the
offender is charged or convicted.

e A copy of the order must be delivered to
the service provider.

The director may refuse to admit any
offender referred to the service provider.
The director's refusal to admit the offender
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must be communicated immediately and in
writing within 72 hours to the referral
source, stating the basis for such refusal.

The director may, after consulting with the
referral source, discharge any offender
referred to the service provider when, in the
judgment of the director, the offender is
beyond the safe management capabilities of
the service provider. The director must
orally communicate a decision to discharge
an offender to the offender and to the
referral source, immediately, and must
communicate the decision in writing within
72 hours thereafter, stating the basis for the
determination that the offender is beyond
the safe management capabilities of the
facility.

When an offender successfully completes
treatment or when the time period during
which the offender is required to receive
treatment expires, the director shall
communicate such fact to the referral
source.

Screening, Assessment, And Disposition
Of Juvenile Offenders
397.706, F.S.

The substance abuse treatment needs of
juvenile offenders and their families must be
identified and addressed through
diversionary programs and adjudicatory
proceedings pursuant to chapter 984 or
chapter 985.

The juvenile and circuit courts, in
conjunction with DCF district administration,
shall establish policies and procedures to
ensure that juvenile offenders are
appropriately screened for substance abuse
problems and that diversionary and

adjudicatory proceedings include
appropriate conditions and sanctions to
address substance abuse problems.

Policies and procedures must address:

e The designation of local service
providers responsible for screening and
assessment services and dispositional

recommendations to the department
and the court.

e The means by which juvenile offenders
are processed to ensure participation in
screening and assessment services.

e The role of the court in securing
assessments when juvenile offenders or
their families are noncompliant.

o Safeguards to ensure that information
derived through screening and
assessment is used solely to assist in
dispositional decisions and not for
purposes of determining innocence or
guilt.

Because resources available to support
screening and assessment services are
limited, the judicial circuits and DCF district
administration must  develop  those
capabilities to the extent possible within
available resources according to the
following priorities:

Juvenile substance abuse offenders

e Juvenile offenders who are substance
abuse impaired at the time of the
offense

e Second or
offenders

e Minors taken into custody.

subsequent  juvenile

The court may require juvenile offenders
and their families to participate in substance
abuse assessment and treatment services
in accordance with the provisions of chapter
984 or chapter 985 and may use its
contempt powers to enforce its orders.
Requirements For Treatment Alternatives
For Safer Communities (TASC)

Treatment Alternatives to Safer
Communities (TASC)

In addition to other requirements in the
Marchman Act rules, the following
requirements apply to Treatment
Alternatives for Safer Communities.
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Client Eligibility. TASC providers shall
establish eligibility standards requiring that
individuals considered for intake shall be at-
risk for criminal involvement, substance
abuse, or have been arrested or convicted
of a crime, or referred by the criminal or
juvenile justice system.

Services:

1. Court Liaison. Providers shall establish
liasison activities with the court that shall
specify procedures for the release of
prospective clients from custody by the
criminal or juvenile justice system for
referral to a provider. Special care shall be
taken to ensure that the provider has
flexible operating hours in order to meet the
needs of the criminal and juvenile justice
systems. This may require operating nights
and weekends and in a mobile or an in-
home environment.

2. Monitoring. Providers shall monitor and
report the progress of each client according
to the consent agreement with the client.
Reports of client progress shall be provided
to the criminal or juvenile justice system or
other referral source as required, and in
accordance with subsections 397.501(1)-
(10), F.S.

3. Intervention Plan. The intervention plan
shall include  additional information
regarding clients involved in a TASC
program. The plan shall include
requirements the client is expected to fulfill
and consequences should the client fail to
adhere to the prescribed plan, including
provisions  for  reporting information
regarding the client to the criminal or
juvenile justice system or other referral
source. The plan shall be signed and dated
by both parties.

4. Referral. Providers shall refer clients to
publicly funded providers within the court's
or criminal justice authority’s area of
jurisdiction, and shall establish written
referral agreements with other providers.

5. Discharge/Transfer or Termination
Notification.  Providers shall report any
pending discharge/transfer or termination of
a client to the criminal justice or juvenile
justice authority or other referral source.

Treatment-Based Drug Court Programs
(397.334, F.S.)

In enacting the Drug Court legislation in
2001, it was the intent of the Legislature to
implement treatment-based drug court
programs in each judicial circuit in an effort
to reduce crime and recidivism, abuse and
neglect cases, and family dysfunction by
breaking the cycle of addiction, which is the
most predominant cause of cases entering
the justice system. The Legislature
recognized that the integration of judicial
supervision, treatment, accountability, and
sanctions greatly increases the
effectiveness of substance abuse treatment.

The Legislature also sought to ensure that
there is a coordinated, integrated, and
multidisciplinary response to the substance
abuse problem in this state, with special
attention given to creating partnerships
between the public and private sectors and
to the coordinated, supported, and
integrated delivery of multiple-system
services for substance abusers, including a
multiagency team approach to service
delivery.

Each judicial circuit is required to establish a
model of a treatment-based drug court
program under which persons in the justice
system assessed with a substance abuse
problem will be processed in such a manner
as to appropriately address the severity of
the identified substance abuse problem
through treatment plans tailored to the
individual needs of the participant. These
treatment-based drug court program models
may be established in the misdemeanor,
felony, family, delinquency, and
dependency divisions of the judicial circuits.

It was the intent of the Legislature to
encourage the Department of Corrections,
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the Department of Children and Family
Services, the Department of Juvenile
Justice, the Department of Health, the
Department of Law Enforcement, and such
other agencies, local governments, law
enforcement agencies, and other interested
public or private sources to support the
creation and establishment of these
problem-solving court programs.

Participation in the treatment-based drug
court programs does not divest any public
or private agency of its responsibility for a
child or adult, but allows these agencies to
better meet their needs through shared
responsibility and resources.

The treatment-based drug court programs
must include therapeutic jurisprudence
principles and adhere to the following 10
key components, recognized by the Drug
Courts Program Office of the Office of
Justice Programs of the United States
Department of Justice and adopted by the
Florida Supreme Court Treatment-Based
Drug Court Steering Committee:

e Drug court programs integrate alcohol
and other drug treatment services with
justice system case processing.

e Using a non-adversarial approach,
prosecution and defense counsel
promote public safety while protecting
participants' due process rights.

o Eligible participants are identified early
and promptly placed in the drug court
program.

o Drug court programs provide access to
a continuum of alcohol, drug, and other
related treatment and rehabilitation
services.

o Abstinence is monitored by frequent
testing for alcohol and other drugs.

e A coordinated strategy governs drug
court program responses to participants'
compliance.

e Ongoing judicial interaction with each
drug court program participant is
essential.

e Monitoring and evaluation measure the
achievement of program goals and
gauge program effectiveness.

e Continuing interdisciplinary education
promotes effective drug court program
planning, implementation, and
operations.

e Forging partnerships among drug court
programs, public  agencies, and
community-based organizations
generates local support and enhances
drug court program effectiveness.

Treatment-based drug court programs may
include pretrial intervention programs as
provided in ss. 948.08, 948.16, and
985.306.
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Appendix K: Habitual Abusers

Local Ordinance Prohibition And Authorization

Local Ordinances Prohibited
(397.701, F.S.)

A county, municipality, or other political
subdivision of the state may not adopt a
local law, ordinance, resolution, or
regulation having the force of law which
provides that impairment in public in and of
itself is an offense, a violation, or the subject
of civil or criminal sanctions or penalties of
any kind. This section does not affect
offenses involving the operation of motor
vehicles, machinery, or other hazardous
equipment.

Local Ordinances Authorized
(397.702, F.S.)

Due to the severity in certain areas of the
state of chronic and habitual public
impairment which infringes upon the public
health, safety, and welfare of the citizens,
counties and municipalities are authorized
to adopt ordinances in strict compliance with
this section.

Ordinances for the treatment of habitual
abusers must provide:

1. For the construction and funding, either
individually or jointly with other counties
or municipalities, of a licensed secure
facility to be used exclusively for the
treatment of habitual abusers who meet
the criteria.

2. That when seeking treatment of a
habitual abuser, the county or
municipality, through an officer or agent
specified in the ordinance, must file with
the court a petition which alleges the
following information about the alleged
habitual abuser:

e The name, address, age, and
gender of the respondent.

e The name of any spouse, adult child,
other relative, or guardian of the
respondent, if known to the
petitioner, and the efforts by the
petitioner, if any, to ascertain this
information.

e The name of the petitioner, the
name of the person who has
physical custody of the respondent,
and the current location of the
respondent.

o That the respondent has been taken
into custody for impairment in a
public place, or has been arrested
for an offense committed while
impaired, three or more times during
the preceding 12 months.

e Specific facts indicating that the
respondent meets the criteria for
involuntary admission.

e Whether the respondent was
advised of his or her right to be
represented by counsel and to
request that the court appoint an
attorney if he or she is unable to
afford one, and whether the
respondent indicated to petitioner his
or her desire to have an attorney
appointed.

Detention
(397.702(2)(f), F.S.)

A person who is reasonably suspected of
meeting the criteria may be detained at a
licensed service provider or at a licensed
secure facility for a period not exceeding 96
hours for purposes of the preparation and
filing of the petition.
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Petition
(397.702(3), F.S.)

When a petition is filed under an ordinance
authorized by this section, alleging a
reasonable suspicion that the respondent
meets the criteria, the department and any
licensed service provider director with
relevant information must, upon the court's
request and in accordance with federal
confidentiality regulations, furnish the court
with all information necessary to determine
the accuracy of the allegations.

Hearing Process
(397.702(2)(c), F.S.)

The court with jurisdiction to make the
determination shall hear the petition on an
emergency basis as soon as practicable but
not later than 10 days after the date the
petition was filed. If the allegations of the
petition indicate that the respondent has
requested the appointment of an attorney,
or otherwise indicate the absence of any
competent person to speak at the hearing
on behalf of the respondent, the court shall
immediately appoint an attorney to
represent the respondent and shall provide
notice of the hearing to the attorney. When
the court sets a hearing date the petitioner
shall provide notice of the hearing and a
copy of the petition to all of the persons
named in the petition and to such other
persons as may be ordered by the court to
receive notice.

Court Order
(397.702(2)(d), F.S.)

Upon the court's determination that the
allegations of the petition are established,
the respondent is a habitual abuser and
must be detained at the licensed secure
facility for a period of up to 90 days as
determined by the court for the purpose of
participating in a treatment program.

Extension of Treatment
397.702(2)(e), F.S.)

If the client still meets the criteria for
involuntary admission at or near the
expiration of the treatment period ordered
by the court, the agent of the county or
municipality another habitual abuser petition
may be filed for a period not exceeding 180
days for each such petition.

Correctional Facilities
(397.702(4), F.S.)

This section does not affect the operation
under contract of any licensed secure
correctional facility or licensed service
provider at a secure correctional facility,
which is not operating pursuant to an
ordinance adopted under authorization of
this section.
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Appendix L: Inmate Substance Abuse Programs
397, Part VI, F.S.

It was the intent of the Legislature in
enacting provisions for inmates of the
Department of Corrections to provide, within
the limits of appropriations and safe
management of the correctional system,
substance abuse services to substance
abuse impaired offenders who are
incarcerated within DOC, in order to better
enable these inmates to adjust to the
conditions of society presented to them
when their terms of incarceration end.
Several definitions apply to inmate
substance abuse programs:

Substance abuse impaired means a
condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior.

Inmate Substance Abuse Programs are
substance abuse services provided within
facilities housing only inmates and operated
by or under contract with the Department of
Corrections.

Inmate means any person committed by a
court of competent jurisdiction to the
custody of the Department of Corrections,
including transfers from federal and state
agencies under the Interstate Corrections
Compact.

Inmate substance abuse services means
any service component as defined in s.
397.311  provided directly by the
Department of Corrections and licensed and
regulated by the Department of Children
and Family Services pursuant to s. 397.406,
or provided through contractual
arrangements with a service provider

licensed pursuant to part Il; or any self-help
program or volunteer support group
operating for inmates.

The Florida Legislature directed the
Department of Corrections:

1. To the fullest extent possible provide
inmates upon arrival at a Department of
Corrections reception center for initial
processing with an assessment of
substance abuse service needs.

2. To provide inmates who are admitted to
inmate substance abuse services with
an individualized treatment plan which is
developed on the basis of assessed
need for services and which includes
measurable goals and specifies the
types of services needed to meet those
goals.

3. To the fullest extent possible provide
inmates with individualized services.

4. To develop and maintain systematic
methods of research, evaluation, and
monitoring of the appropriateness and
quality of substance abuse programs.

5. To provide inmates who have
participated in  substance abuse
programs within one month of the date
of their final release from the
correctional facility in which they are
incarcerated with information regarding
options for continuing substance abuse
services in the community and with
referrals for such services as
appropriate  or upon the inmate's
request.

6. In cooperation with other agencies,
actively seek to enhance resources for
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the provision of treatment services for
inmates and to develop partnerships
with other state agencies, including but
not limited to the Departments of
Children and Family Services,
Education, Community Affairs, and Law
Enforcement.

7. To the extent of available funding,
provide training to employees whose
duties involve the provision of inmate
substance abuse services.

8. DOC shall by rule set forth procedures
with respect to individual dignity,
nondiscriminatory  services,  quality
services, communication for inmates
who receive treatment for substance
abuse, and confidentiality requirements
in accordance with federal law.

An inmate's substance abuse service
records are confidential in accordance with
s. 397.501(7). No other provision of the
Marchman Act applies to inmates except as
indicated by the context or specified.
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Appendix M: Marchman Act and Elders

Elders are at risk for substance abuse due
to life-style events that include such things
as loss of a spouse, financial difficulties, or
medical disabilities. Further, addiction is
less likely to be diagnosed in this
population.

Most older adults are satisfied with their
lives and are adapting well to the many
changes that they experience. However, a
recent elder task force indicated that about
22% of older adults in general, and over
50% of persons in nursing homes
experiencing specific mental disorders that
are not part of “normal” aging.

While very few older adults use illicit drugs,
people 65 and older consume more
prescribed and over-the-counter
medications than any other age group.
Substance abuse problems in older adults
frequently result from the misuse — that is,
under use, overuse, or erratic use — of such
medications.

Medications taken for physical problems
can cause a variety of undesirable side
effects. The more medications taken at the
same time, the more likely a problem with
side effects will result.  Depression is
sometimes a side effect of certain drugs.
When people have more than one doctor,
it's likely that each doctor prescribes
different medications for different conditions.
One doctor may not be aware of what
medications the other doctor has
prescribed.

One drug that often interacts with others is
alcohol. By itself, alcohol overuse is a
possible cause of depression in people of all
ages. If excessive amounts of alcohol are
taken in combination with other drugs, an
interaction could occur and depression may
be aggravated.

Often older alcohol abusers are referred to
as “hidden abusers.” Many of the signs and

assessment instruments for identifying
depression used for younger adults are not
appropriate to elders, it is also true with
recognizing alcohol abuse in elders;
particularly late-life onset alcohol abusers.
Thus, abuse and dependence among older
adults may be underestimated.

Surveys reflect from 2% to 10% of the
general elderly population have alcohol
problems. Approximately 21%  of
hospitalized people age 60 or older have a
diagnosis of alcoholism. The prevalence of
problem drinking in nursing homes is as
high as 49%.

Research shows that although heavy
drinking in the United States is less
prevalent among older persons, some
maintain or increase heavy drinking. Late-
onset heavy drinking is believed to be
related to stressors of aging, such as
retirement or bereavement, particularly
when coping resources or social supports
are inadequate.

The Center on Addiction and Substance
Abuse (CASA) estimates that nationally
there are at least 200,000 women in nursing
homes who have alcohol problems. It
reports that women are more likely to be
hospitalized for substance abuse problems
than for heart attacks.

Since depression and alcohol abuse are so
common in nursing home settings, and
there is much misunderstanding about a
nursing home’s responsibility to meet the
specialized needs of their residents, the
following information is provided.

Persons of all ages are encouraged to
volunteer for needed substance abuse
assessment and treatment. However, in
some cases, the person is unwilling to
volunteer or his/her judgment is so impaired
by the substance abuse impairment as to be
unable to wunderstand the need for
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treatment. The criteria for involuntary
admission is as follows:

e There is good faith reason to believe the
person is substance abuse impaired
and, because of such impairment:

e Has lost the power of self-control with
respect to substance use; and either

e (2)(a)Has inflicted, or threatened or
attempted to inflict, or unless admitted is
likely to inflict, physical harm on himself
or herself or another; or

e Is in need of substance abuse services
and, by reason of substance abuse
impairment, his or her judgment has
been so impaired that the person is
incapable of appreciating his or her
need for such services and of making a
rational decision in regard thereto;
however, mere refusal to receive such
services does not constitute evidence of
lack of judgment with respect to his or
her need for such services.

Substance abuse impairment is defined as
a condition involving the use of alcoholic
beverages or any psychoactive or mood-
altering substance in such a manner as to
induce mental, emotional, or physical
problems and cause socially dysfunctional
behavior.

An emergency admission for a person who
meets the above criteria can be initiated by
any licensed physician. See Appendix E for
more information on such initiation.

Nursing Home Residents
Admission

A nursing facility must not admit new
residents with mental illness, unless the
State mental health authority has
determined, based on an independent
physical and mental evaluation, prior to
admission that because of the physical and
mental condition of the individual, the
individual requires the level of services
provided by a nursing facility.

The State is responsible for conducting the
screens, preparing the Pre-Admission
Screening and Resident Review (PASRR)
report, and providing or arranging the
specialized services that are needed as a
result of conducting the screens. The State
will provide a copy of the PASRR report to
the facility. This report will list the
specialized services that the individual
requires and that are the responsibility of
the State to provide. If the State determines
that the resident does not require
specialized services in the PASRR
screening, the facility is responsible to
provide all services necessary to meet the
resident's mental health needs, including
specialized rehabilitation services.

Specialized Rehabilitative Services

If specialized rehabilitative services are
required in the resident's comprehensive
plan of care, the facility must provide the
required services or obtain the required
services from an outside resource from a
provider of specialized rehabilitative
services.

Specialized rehabilitative services must be
provided by or coordinated by qualified
personnel. These services are included
within the scope of facility services. They
must be provided to residents who need
them even when the services are not
specifically enumerated in the State plan.
No fee can be charged a Medicaid recipient
for specialized rehabilitative services
because they are covered facility services.

Rehabilitative services may include, but are
not limited to:

o Drug therapy and monitoring of the
effectiveness and side effects of
medications which have been
prescribed to change inappropriate
behavior or to alter manifestations of
psychiatric illness;

e Crisis intervention services;
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e Individual, group, and family
psychotherapy;

e Formal behavior modification programs;

o Consistent implementation during the
resident’s daily routine and across
settings, of systematic plans, which are
designed to change inappropriate
behaviors;

e Provision of a structured environment
for these individuals who are determined
to need such structure

e Development, maintenance and
consistent implementation across
settings of those programs designed to
teach daily living skills they need to be
more independent and self-determining
including, but not limited to drug
therapy, mental health, health,
education, grooming, personal hygiene,
mobility, and nutrition,

Mental or Psychosocial Adjustment

Each resident must receive and the facility
must provide the necessary care and
services to attain or maintain the highest
practicable physical, mental and
psychosocial well being, in accordance with
the comprehensive assessment and plan of
care. Based on the comprehensive
assessment of a resident, the facility must
assure that a resident who displays mental
or psychosocial adjustment difficulty,
receives appropriate treatment and services
to correct the assessed problem.

Clinical conditions that may produce apathy,
malaise, and decreased energy levels that
can be mistaken for depression associated
with mental or psychosocial adjustment
difficulty include, but are not limited to:

Metabolic diseases

Endocrine diseases

Central nervous system diseases
Miscellaneous diseases
Over-medication with anti-hypertensive
drugs; and

¢ Presence of restraints.

Facilities should ensure and AHCA
surveyors may, at a minimum, assess:

e What programs/activities the resident
has received to improve and maintain
maximum mental and psychosocial
functioning;

o Whether the resident's mental and
psychosocial functioning has been
maintained or improved;

o Whether treatment plans and objectives
have been re-evaluated;

o Whether the resident received a
psychological or psychiatric evaluation
to evaluate, diagnose, or treatment
his/her condition, if necessary; and

e Whether the individual's mental and
psychosocial adjustment difficulties are
addressed in the care plan.

Social Services

The facility must provide for an ongoing
program of activities designed to meet, in
accordance with the comprehensive
assessment, the interests and the physical,
mental, and psychosocial well-being of each
resident.

Types of conditions to which the facility
should respond with social services by staff
or referral include, among others, behavioral
symptoms. For example, if a resident
strikes out at another resident, the facility
should evaluate the resident's behavior
rather than immediately initiating a Baker
Act examination. The same action is
appropriate for depression or difficulty with
personal interaction with others and
socialization skills. AHCA surveyors will
evaluate how well staff responsible or social
work monitor the resident's progress in
improving physical, mental and
psychosocial functioning.

Physician Services
A physician must personally approve in

writing a recommendation that an individual
be admitted to a facility. Each resident must
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remain under the care of a physician. The
facility must assure that the medical care of
each resident is supervised by a physician
and another physician supervises the
medical care of residents when their
attending physician is unavailable. This
means the physician must participate in the
resident’s assessment and care planning,
monitoring changes in the resident’s
medical status, and providing consultation
or treatment when called by the facility. It
also includes, but is not Ilimited to,
prescribing new therapy, ordering a
resident's transfer to the hospital,
conducting required routine visits or
delegating and supervising follow-up visits
to nurse practitioners or physician
assistants. The facility must provide or
arrange for the provision of physician
services 24 hours a day, in case of
emergency.

A total program of care includes all care the
facility provides residents to maintain or
improve their highest practicable mental and
physical functional status.

While physician assistants and nurse
practitioners are authorized through their
scope of practice laws to perform certain
tasks, such tasks must be performed in
collaboration with a physician. Initiation of
an involuntary examination of a resident
under the Baker Act cannot be delegated by
the physician to another professional,
unless that professional is also authorized
by the Baker Act to initiate the examination.
This includes licensed clinical psychologists,
licensed clinical social workers, and
psychiatric nurses (must have a master’s or
doctorate degree in psychiatric nursing and
certain specified experience).

Facilities should ensure and AHCA
surveyors may review:

e How the supervising physician was
involved in the resident’'s assessment
and care planning;

e How the physician responded If staff
reported a significant change in medical
status to the supervising physician;

¢ If the facility had a physician on call and
if this physician responded appropriately
if the supervising physician was
unavailable and could not respond;

e The reason residents are sent to
hospital emergency rooms;

o If residents are routinely sent to hospital
emergency rooms because the facility
does not always have a physician on
call.

e How services ordered by a physician
show a pattern of care to maintain or
improve the resident's level of
independent functioning;

o  Whether documentation reflects
continuity of care in maintaining or
improving a resident's mental and
physical functional status.

Transfer and Discharge

Transfer and discharge includes movement
of a resident to a bed outside of the certified
facility whether that bed is in the same
physical plant or not. Transfer and
discharge does not refer to movement of a
resident to a bed within the same certified
facility

The facility must permit each resident to
remain in the facility and may not transfer or
discharge the resident from the facility
unless

1. The transfer or discharge is necessary
to meet the resident’'s welfare and the
resident’'s needs cannot be met in the
facility;

2. The transfer or discharge is appropriate
because the resident's health has
improved sufficiently so the resident no
longer needs the services provided by
the facility;

Marchman Act Handbook page 135



3. The safety of individuals in the facility is
endangered;

4. The health of individuals in the facility
would otherwise be endangered;

5. The resident has failed, after reasonable
and appropriate notice, to pay for a stay
at the facility;

6. The facility ceases to operate.

However, before the transfer or discharge
occurs, the law requires that the facility
notify the resident and, if known, the family
member, surrogate, or representative of the
transfer and the reasons for the transfer,
and record the reasons in the clinical
record. The facility’s notice must include an
explanation of the right to appeal the
transfer to the state as well as the name,
address, and phone number of the State
long-term care ombudsman. In the case of
a person with mentally illness, the notice
must also include the name, address and
phone number of the Advocacy Center for
Persons with Disabilities, the agency
responsible for advocating for mentally ill
individuals.

Generally, this notice must be provided at
least 30 days prior to the transfer.
Exceptions to the 30-day requirement apply
when the transfer is effected because of:

e Endangerment to the health or safety of
others in the facility;

e When a resident’s health has improved
to allow a more immediate transfer or
discharge;

o When a resident’s urgent medical needs
require more immediate transfer; and

¢ When a resident has not resided in the
facility for 30 days.

In these cases, the notice must be provided
as soon as practicable before the discharge.

Where the ftransfer is to a hospital or
receiving facility for voluntary or involuntary
examination under Florida’s Baker Act, the
Baker Act law must be followed. If the
person is to be transferred on a voluntary
basis, an independent mental health
professional (not employed by, under
contract with, or having a financial interest
in either the facility or the Baker Act facility)
must be conducted to ensure that the
resident is capable of making well-
reasoned, willful and knowing decisions
about their health and mental health care.
Otherwise, the resident must meet the
involuntary examination criteria and one of
the mental health professionals authorized
in the Baker Act must initiate the
examination, using the “Certificate of a
Professional”. Only in an emergency should
law enforcement be expected to initiate an
involuntary examination of a facility resident.
This is the responsibility of the physician or
other authorized staff of the facility.
Residents are not to be sent to emergency
rooms for assessment of whether to initiate
voluntary or involuntary examination; this
must be completed prior to the resident’s
transfer. After the involuntary examination
has been properly initiated, law enforcement
must be called to provide transportation of
the resident to the nearest Baker Act
receiving facility, wunless the officer
determines that emergency medical
personnel and transport are necessary.

Facilities should ensure and surveyors, in
determining whether the reasons for
transfer/discharge were appropriate, will at
a minimum review:

o Whether records document accurate
assessments and attempts through care
planning to address resident’s needs
through multi-disciplinary interventions,
accommodation of individual needs and
attention to the resident's customary
routines;

o Whether the records of residents
transferred/discharged due to safety
reasons reflects the process by which
the facility concluded that in each
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instance transfer or discharge was
necessary;

e Whether the voluntary, involuntary, and
transportation provisions of the Baker
Act were fully complied with;

e If the entity to which the residents was
discharged is another long term care
facility, evaluate the extent to which the
discharge summary and the resident’s
physician justify why the facility could
not meet the needs of the resident.

Bed-Hold Policies

Under Medicaid, a participating facility is
required to provide notice to its residents of
the facility’s bed-hold policies and
readmission policies prior to transfer of a
resident for hospitalization or therapeutic
leave. Upon such transfer, the facility must
provide written notice to the resident and an
immediate family member, surrogate or
representative of the duration of any bed-
hold. A nursing facility must establish and
follow a written policy under which a
resident whose hospitalization or
therapeutic leave exceeds the bed-hold
period under the state plan is readmitted to
the facility immediately upon the first
availability of a bed in a semi-private room if
the resident requires the services provided
by the facility and is eligible for Medicaid
nursing facility services.

Nursing Homes
Psychotropic Medication

Usage Issues

The following information applies ONLY to
Nursing Homes and regulatory
requirements and guidelines as discussed
regarding the use of psychotropic
medication are based on information in the
State Operations Manual governing nursing
home care. This information does not apply
to Hospitals or Assisted Living Facilities
each of which has different federal and state
regulations.

Overview

The use of psychotropic medications in the
nursing home setting is as appropriate as in
any other setting, if the person has a
diagnosis associated with the medication
used. The physician must justify the use f
any medication in the resident’s clinical
chart as necessary to treat the condition
with which the person is diagnosed. Mental
llinesses are highly treatable and persons of
any age should have the opportunity to
benefit from psychotropic medications, if
their use if fully documented by a physician.

Federal and state regulations are not meant
to cast a negative light on the use of
psychotropic drugs in nursing home
facilities. The use of such drugs can be
therapeutic and enabling for residents
suffering from mental illness such as
schizophrenia or depression. The goal is to
stimulate appropriate differential diagnosis
of “behavioral symptoms” so the underlying
cause of the symptoms id recognized and
treated appropriately. This treatment may
include the use of environmental and/or
behavioral therapy as well as psychotropic
drugs. The goal of federal and state
regulations is to insure the proper use of
psychotropic drugs and to prevent the use
of these drugs when the “behavior
symptom” is caused by conditions such as:

¢ Environmental stressors (e.g., excessive
heat, noise, overcrowding, etc.) or

e Psychosocial stressors; or

e Treatable medical conditions.

Pharmacy Services

Nursing homes must provide routine and
emergency drugs and biologicals to its
residents, or obtain these wunder an
agreement.

Psychotropic Medication

Each group of psychotropic drugs has a
different set of federal regulations regarding
the use of anti-psychotic drugs, anti-anxiety
drugs, anti-depressant drugs, and
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sedative/hypnotic drugs in the nursing
home. It is essential that facilities and
practitioners be aware of current regulations
governing the use of each of these groups
of medication. The nursing home regulation
and guidelines governing the use of
psychotropic drugs are located in the State
Operations Manual for Nursing Homes
[CFR 483.25(1)] under the regulations F-
329, F-330, and F331.

Anti-Psychotic Drugs

Residents in nursing homes who receive
treatment and services under the Baker Act
often receive anti-psychotic drugs. Based
on the nursing home comprehensive
assessment of a resident, the facility must
assure that residents who receive anti-
psychotic drugs are not given these drugs
unless there is documentation in the clinical
record of their need. This documentation
must include an approved indication and
identification of associated behaviors based
on the Federal Guidelines. In addition, if an
anti-psychotic drug or any psychotropic drug
is used outside federal and state guidelines
there must be justification in the clinical
record for this usage and may include but is
not limited to:

¢ A physician note indicating for example,
that the dosage, duration, indication,
and monitoring are clinically appropriate.
The note should why this medication
indicated and that risk/benefit of using
the drug has been considered.

¢ A medical or psychiatric consultation of
evaluation that confirms that in the
physician’s judgment the use of this
drug outside of the Guidelines is in the
best interest of the resident.

e Physician, nursing, or other health
professional documentation indicating
that the resident is being monitored for
possible adverse reaction and side
effects.

¢ Documentation confirming that previous
attempts at dosage reduction have been
unsuccessful.

e Documentation showing resident’s
subjective or objective improvement, or
maintenance of function while taking the
medication.

o Documentation showing that a
resident’s decline or deterioration has
been evaluated by the facility
interdisciplinary care team to determine
if the drug, dose, or duration may have
been the cause of the resident’s decline.

e Documentation evaluating why the
resident's age, weight, or other
factors would require a unique dose,
duration, indication, or monitoring.

Anti- Depressant Medications in Nursing
Homes

The under-diagnosis and under-treatment of
depression in nursing homes has been well
documented. It is estimated that over 50
percent of persons in nursing homes suffer
with clinical depression. Many things
contribute to clinical depression, including
life losses, medications, certain medical
conditions, and other genetic, cognitive, and
biological factors. Clinical depression can
be observed through symptoms of irritability,
restlessness, changes in appetite or sleep,
difficulty in concentrating, remembering or
making decisions, among others. Clinical
depression is a treatable medical illness,
and its treatment can save lives.

CMS and AHCA continue to support the
accurate identification and treatment of
depression in nursing homes.
Antidepressant drug therapy would be
considered unnecessary only if a physician
failed to adequately document the
diagnosis, the need for the medication, or to
monitor the resident’'s response to the
medication.

Dosage Reduction
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Residents who are given an anti-psychotic
drug or any psychotropic drug are not
required to receive gradual dose reduction
when clinically contraindicated. It is
essential that the resident’s physician(s)
and health care professionals fully
document in the clinical record a justification
of why the continued use of the drug and
dose are clinically appropriate.  Current
medication usage and dosage reduction
guidelines for psychotropic drugs including
anti-psychotic, anti-anxiety, and
sedative/hypnotic drugs are included in the
State Operation Manual for Nursing Homes
under the regulation F-329. Anti-depressant
usage guidelines are also addressed under
the regulation F-329, but dosage reduction
is not required for these drugs.

Clinically Contraindicated

Clinically Contraindicated may be defined
as:

1. The resident has an appropriate
psychiatric diagnosis and has a history
of recurrence of psychotic symptoms
which have been stabilized with a
maintenance dose of a psychotropic
drug without incurring significant side
effects. or

2. The resident has had a gradual dose
reduction attempted and that attempt
resulted in the return of symptoms for
which the drug was prescribed to a
degree that a cessation in the gradual
dose reduction or a return to the
previous dose reduction was necessary.

Summary

The use of psychotropic medications in the
nursing home setting must be justified and
is as appropriate as in any other health care
setting. The physician and health care
professionals must document in the
resident’s clinical record the need for any
medication as based on the resident’s
clinical condition and diagnosis.

Mental illness is highly treatable and
persons of any age as well as nursing home

residents should have the opportunity to
benefit from psychotropic medication.
Proper documentation in the clinical record
by physicians and health care professionals
provides a mechanism for evaluating the
need and insuring proper usage of
psychotropic medication.

Frequently Asked Questions
Facilities Licensed Under Chapter 400,
F.S.

1. If someone in a facility is acting in a
manner that appears to be related to
substance abuse or mental illness and
this behavior is escalating, what should
be done?

First there should be an assessment done
by the facility to determine if something in
the person’s environment may be causing
this behavior and steps taken to alleviate
the circumstances.

If this fails, then consultation should be
requested, i.e., psychiatrist, physician,
psychologist, social worker, mental health
worker, case manager, mental health
coordinator in a licensed limited mental
health assisted living facility, etc., as
appropriate. All appropriate attempts to
address the problem by providing care
should be taken on-site prior to transfer and
documented.

2. What about the person’s personal
effects and medical record when the
person is transferred for substance
abuse evaluation or treatment?

The sending facility should do an inventory
of the person’s personal effects such as
eyeglasses, hearing aid, dentures, jewelry,
etc. that will accompany the person or
should be sent shortly thereafter. A copy of
the medical record that shows current
medications, dosages, frequencies, and
allergies should accompany the person
being transferred.

3. Does a facility have to notify anyone
about the person’s transfer?
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Section 400.0255(7), F.S., requires nursing
homes to notify the person’s legal guardian
or representative by telephone or in person
before the transfer, or as soon thereafter as
practicable, with documentation in the
resident’s file.

4. Does the person’s health care
surrogate have the authority to give
permission to transfer the person to a
psychiatric hospital?

No. The health care surrogate does not
have the authority to give permission to
transfer a person either voluntarily or
involuntary to a psychiatric hospital.
However, once admitted on an involuntary
basis, the surrogate or proxy has the
authority to consent to treatment.

5. Can nursing homes transport a
resident who is stable enough and is in
agreement to go for treatment?

A person who is able to give well-reasoned
decision-making and understands the
purpose of and is wiling to go to a
psychiatric or substance abuse facility
meets the criteria for voluntary examination
(cannot be a person who has been
adjudicated incapacitated or who has a
Health Care Surrogate or Proxy currently
making decisions for them). .

*Contact the local Agency for Health Care
Administration office for more specific
information on long-term care facilities.
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Appendix N: Marchman Act Notices

There are six references in the
Marchman Act involuntary provisions
to required notice being provided of
hearings and release. These
include:

1. When a person is released from
protective custody, emergency
admission, involuntary assessment,
involuntary treatment, and alternative
involuntary assessment of a minor.
(397.6758, F.S.)

A client involuntarily admitted to a
licensed service provider may be
released without further order of the
court only by a qualified professional in
a hospital, a detoxification facility, an
addictions receiving facility, or any less
restrictive treatment component. Notice
of the release must be provided to the
applicant in the case of an emergency
admission or an alternative involuntary
assessment for a minor, or to the
petitioner and the court if the involuntary
assessment or treatment was court
ordered.

2. When a petition for Involuntary
assessment and stabilization is filed
(397.6815, F.S.).

Upon receipt and filing of the petition for
the involuntary assessment and
stabilization of a substance abuse
impaired person by the clerk of the
court, the court shall ascertain whether
the respondent is represented by an
attorney, and if not, whether, on the
basis of the petition, an attorney should
be appointed; and shall provide a copy
of the petition and notice of hearing to
the respondent; the respondent's parent,
guardian, or legal custodian, in the case
of a minor; the respondent's attorney, if
known; the petitioner; the respondent's

spouse or guardian, if applicable; and
such other persons as the court may
direct, and have such petition and notice
personally delivered to the respondent if
he or she is a minor. The court shall
also issue a summons to the person
whose admission is sought and conduct
a hearing within 10 days...

3. Adhering to federal confidentiality
regulations, notice of disposition
must be provided to the petitioner
and to the court (397.6822, F.S.)

4. Duties of court upon filing of
petition for involuntary treatment
(397.6955, F.S.)

Upon the filing of a petition for the
involuntary treatment of a substance
abuse impaired person with the clerk of
the court, the court shall immediately
determine whether the respondent is
represented by an attorney or whether
the appointment of counsel for the
respondent is appropriate. The court
shall schedule a hearing to be held on
the petition within 10 days. A copy of the
petition and notice of the hearing must
be provided to the respondent; the
respondent's parent, guardian, or legal
custodian, in the case of a minor; the
respondent's attorney, if known; the
petitioner; the respondent's spouse or
guardian, if applicable; and such other
persons as the court may direct, and
have such petition and order personally
delivered to the respondent if he or she
is @ minor. The court shall also issue a
summons to the person whose
admission is sought.

5. Extension of involuntary
substance abuse treatment period
(397.6975, F.S.)
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Whenever a service provider believes
that a client who is nearing the
scheduled date of release from
involuntary treatment continues to meet
the criteria for involuntary treatment in s.
397.693, a petition for renewal of the
involuntary treatment order may be filed
with the court at least 10 days prior to
the expiration of the court-ordered
treatment period. The court shall
immediately schedule a hearing to be
held not more than 15 days after filing of
the petition. The court shall provide the
copy of the petition for renewal and the
notice of the hearing to all parties to the
proceeding. The hearing is conducted
pursuant to s. 397.6957.

6. Habitual Abusers (397.702(2)(c), F.S.)

The court with jurisdiction to make the
determination authorized by this section
shall hear the petition on an emergency
basis as soon as practicable but not
later than 10 days after the date the
petition was filed. If the allegations of
the petition indicate that the respondent
has requested the appointment of an
attorney, or otherwise indicate the
absence of any competent person to
speak at the hearing on behalf of the
respondent, the court shall immediately
appoint an attorney to represent the
respondent pursuant to s. 397.501(8),
and shall provide_notice of the hearing
to the attorney. When the court sets a
hearing date the petitioner shall provide
notice of the hearing and a copy of the
petition to all of the persons named in
the petition pursuant to subparagraph
(b) 2., and to such other persons as may
be ordered by the court to receive
notice.
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Appendix O: Marchman Act Case Law

There have been no appellate decisions
applying, construing, or passing on the
constitutionality of the Marchman Act or any
of its provisions. Only the two following
cases have been found that relate
specifically to the Marchman Act:

Steven Cole v. State of Florida. Case No.
98-01718 2" DCA 1998. Appellate Judge
Northcutt wrote the opinion with Appellate
Judges Whatley and Altenbernd concurring.
The Tenth Judicial Circuit court convicted
Steven Cole of indirect criminal contempt for
violating the court’s order directing him to
complete a program of treatment for
substance abuse. The court sentenced Cole
to serve 90 days in jail. Cole petitioned the
2" DCA for a writ of habeas corpus and for
other relief. The Second District Court of
Appeals ordered his release, quashed his
conviction and sentence for indirect criminal
contempt, and prohibited the circuit court to
enforce Cole’s involuntary treatment order.
The 2™ DCA based its decision on the
failure to inform Cole of his right to counsel
and that if could not afford an attorney, he
could ask the court to appoint one to
represent him. The Court noted that Cole
was not given meaningful prior notice of the
charges against him, the trial was not
recorded as required by law, and the court
order included directives and prohibitions
that were beyond the judicial authority
granted by the Marchman Act. Although the
Act empowers the court to order a
respondent’'s submission to involuntary
substance abuse treatment and to enter
such further orders as the circumstances
may require, that authority does not extend
to prescribing the specific modalities of the
treatment. That authority is placed with the
licensed service provider.

S.M.F. v. Needle, 757 So. 2d 1265 (Palm
Beach County 2000). The circuit court
granted a petition for involuntary substance
abuse treatment for a minor in response to

a petition filed by her parent. The order was
for 60 days of involuntary treatment, the
maximum period permitted under law,
commencing upon her admission to the
facility. However, the minor ran away prior
to commencing treatment and was returned
to the program after the initial court order
had expired. She filed a petition for a writ of
habeas corpus arguing that she was entitled
to immediate release because the law
provides that “at the conclusion of the 60-
day period of court-ordered involuntary
treatment, the client is automatically
discharged unless a motion for renewal of
the involuntary treatment order has been
filed with the court...” The Fourth District
Court of Appeals decided that the original
court order for 60 days of court ordered
involuntary treatment was not merely 60-
days after the entry of the order for
treatment and that the 60-day period
contemplated by the Marchman Act did not
expire, because the petitioner ran away
before commencing treatment. The petition
for writ of habeas corpus was denied.

Department of Health and Rehabilitative
Services v. Straight, Inc. Case No. BL-
151 October 30, 1986. Appellate Judge
Thompson wrote the opinion with Appellate
Judges Joanos and Nimmons concurring.
The First District Court of Appeal upheld the
trial court by saying that the Chapter 397
does not by its express provisions or by
implication prevent a parent from placing a
minor child with a state licensed drug
treatment facility or program without the
consent of the child and without judicial
review.

Related Baker Act Cases

Baker Act and Criminal Defendants

Randy Thomas v. State of Florida, 748
So. 2d 363 (Fla. 5th DCA 2000). The Fifth
District Court of Appeals held that police
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officers were justified to search a defendant,
who claimed he possessed weapons, had
blood on his face, chest, and arms, was
speaking loudly and incoherently, and was
flailing his arms, due to the police officers
testifying at the defendant's trial for
possession of cocaine that they detained
the defendant to consider whether or not to
Baker Act the defendant. The 5" DCA held
the initial detention of the defendant by the
police officers was justified under the Baker
Act. After the police officers searched the
defendant, the police officers discovered
cocaine. The defendant was charged with
possession of cocaine and no Baker Act
proceedings occurred.

Baker Act: Notice & Evidence

Jonathan F. Ibur v. State of Florida, 765
So. 2d 275 (Fla. 1st DCA 2000). The First
District Court of Appeals decided that a
hearing officer committed reversible error by
not permitting a Baker Act patient to testify
at the patient's hearing for involuntary
hospitalization. The DCA held that since an
involuntary commitment is a substantial
deprivation of liberty at which fundamental
due process protections must attach, the
patient can not be denied the right to be
present, to be represented by counsel, and
to be heard. The DCA reversed the order of
commitment and remanded the case for
further proceedings.

Ryan Joehnk v. State of Florida, 689 So.
2d 1179 (Fla. 1st DCA 1997). The First
District Court of Appeals held that the
respondent’s lawyer informing the trial court
that the respondent did not wish to appear
at an involuntary commitment hearing was
an insufficient waiver of the respondent’s
fundamental right to be present at an
involuntary commitment hearing and while a
respondent may waive his/her rights to be
personally present and be constructively
present through counsel, the trial court must
certify through proper inquiry that a
respondent’s waiver of his/her right to be
personally present at an involuntary
commitment proceeding be knowing,

intelligent, and voluntary. The 1% DCA
reversed the trial court’s final order of
involuntary commitment and remanded the
case for further proceedings.

Clarence Williams v. State of Florida, 692
So. 2d 257 (Fla. 1st DCA 1997). The First
District Court of Appeals decided that in a
Baker Act commitment proceeding the
defendant has a fundamental right to be
present at the commitment proceeding and
while a defendant may waive his/her rights
to be personally present and be
constructively present through counsel, the
court must certify through proper inquiry that
the waiver is knowing, intelligent, and
voluntary. The 1% DCA reversed and
remanded the case for a new commitment
hearing since the record did not reflect if the
Baker Act patient waived his right to be
present at the commitment hearing.

Delora Berry v. State of Florida, 751 So.
2d 764 (Fla. 1st DCA 2000), decided on
March 1, 2000. The First District Court of
Appeals held that the fact that a Baker Act
patient may derive some benefit from further
treatment in a structured living arrangement
does not justify a Baker Act commitment;
the trial court's order of involuntary
placement for treatment must be based
upon a finding by the trial court by clear and
convincing evidence that the Baker Act
patient will inflict serious bodily injury/harm
on herself or another person. The 1% DCA
reversed the trial court’s order of involuntary
placement for treatment under the Baker
Act.

C.N. v State of Florida. 433 So.2d 661
(Fla. 3 DCA 1983). The Third District
Court of Appeals decided that
noncompliance with an earlier order, on
petition for her involuntary hospitalization
under the Baker Act, that she obtain
outpatient psychiatric treatment as the “least
restrictive means of intervention”. The DCA
held that the exercise of court’s contempt
power to compel hospitalization and
treatment was inappropriate, and where the
court proceeding under the Mental Health
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Act has, consistent with legislative intent,
ordered out-patient care by private mental
health professional as an alternative to
involuntary  hospitalization, such least
restrictive intervention can be revoked and
patient deprived of her liberty only in
proceedings which substantially meet
requirements for involuntary hospitalization.
The court further found that where
testimony was given that the person had
“difficulty in following directions,” evidence
presented did not support a finding of
contemptuous intent because a willful
disregard of or disobedience to an order of
the court is the essence of contempt.
Finally, the 3™ DCA found there was no
statutory authority for the court to retain
jurisdiction for purpose of modifying action
taken on an earlier petition for involuntary
hospitalization or imposition of more
restrictive intervention.

David W. Hedrick v. Florida Hospital
Medical Center, 633 So. 2d 1153 (Fla. 5th
DCA 1994). The Fifth District Court of
Appeals held that evidence of a Baker Act
patient’'s potential for poor judgment was
insufficient to satisfy the statutory test for
involuntary examination absent evidence of
the present threat of substantial harm to the
patient'’s well being. The 5" DCA reversed
the order for involuntary examination and
remanded the case for further proceedings.

Barbara Singletary v. State of Florida,
765 So. 2d 180 (Fla. 1st DCA 2000). The
First District Court of Appeals held that the
State of Florida failed to prove by clear and
convincing evidence that a Baker Act
patient met the criteria for involuntary
placement. The 1% DCA found that
testimony that the Baker Act patient may
have threatened others at some point in the
past, did not amount to clear and convincing
evidence that she was a danger to others.
In addition, testimony that the Baker Act
patient would likely have to be re-
hospitalized if she did not take her
medication was insufficient to prove a real
and present threat of substantial harm to
her well- being. And lastly, the State did not

present clear and convincing evidence that
less restrictive treatment alternatives were
unavailable when the patient's mother
testified that she wanted to have her
daughter live with her in a new
neighborhood and that the mother testified
that she would ensure that her daughter
continued to take her medication and
promised to initiate involuntary commitment
proceedings if her daughter did not take her
medication. The 1% DCA found that the
state failed to prove by clear and convincing
evidence that the Baker Act patient required
involuntary placement and thus reversed
the order for involuntary placement.

Carolyn Blue v. State of Florida, 764 So.
2d 697 (Fla. 1st DCA 2000). The First
District Court of Appeals held that evidence
presented to the trial court that a Baker Act
patient was unstable and threatening to
others, that her emotional outbursts scared
her family, and that she was argumentative
and hostile, did not meet the statutory
standard of clear and convincing evidence
that there was a substantial likelihood in the
near future the Baker Act patient will inflict
serious bodily injury/harm on herself or
another person. The 1% DCA reversed the
trial court’s order of involuntary placement
and treatment under the Baker Act, and
remanded the case for further proceedings.

Mabel Lyon v. State of Florida, 724 So. 2d
1241 (Fla. 1st DCA 1999), decided on
January 27, 1999. The First District Court of
Appeals held that the involuntary
commitment of a schizophrenic woman on
the grounds that she was likely to suffer
from neglect or refusal to care for herself
was not warranted since there was no
specific showing that any self-neglect posed
a real and present threat of substantial harm
to her well-being. The 1°'DCA reversed the
trial court order of involuntary commitment
which was based on a doctor’s opinion that
if the schizophrenic woman did not take her
medication, “She would be almost
incoherent in her speech, not able to take
care of herself, she’ll require supervision,
she’ll require structure,” and found that the
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trial court’s finding was not based on clear
and convincing evidence. The 1% DCA
reversed the trial court’s order of involuntary
commitment.

Eric Adams v. State of Florida, 713 So. 2d
1063 (Fla. 1st DCA 1998), decided on July
9, 1998. The First District Court of Appeals
held that a Baker Act commitment was not
justified by clear and convincing evidence
where the order of involuntary placement for
treatment referred to a witness who did not
testify at the involuntary commitment
hearing and the order directly quoted the
contents of the petition for involuntary
placement. Furthermore, the trial court
made oral findings at the conclusion of the
hearing regarding the respondent’s need for
treatment and medication, however, the 1%
DCA held that the ftrial court’s oral findings
were not supported by clear and convincing
evidence and thus were insufficient to
support a Baker Act commitment. The 1%
DCA reversed the trial court’'s order of
involuntary placement for treatment under
the Baker Act.

Sharon Archer v. State of Florida, 681 So.
2d 296 (Fla. 1st DCA 1996). The First
District Court of Appeals reversed an order
for involuntary placement finding that clear
and convincing evidence did not support the
assertion in the petition for involuntary
placement that the Baker Act patient was
incapable for surviving alone and would
suffer from neglect or refuse to care for
herself if released. The only evidence
supporting such an assertion was the
psychologist's testimony; however, the
psychologist acknowledged that the patient
had not threatened to hurt herself or anyone
else. The patient also testified that if she
were released she would take her
medication.

Ezra Wade v. Northeast Florida State
Hospital, 655 So. 2d 125 (Fla. 1st DCA
1995). The First District Court of Appeals
held that the conclusory statements reciting
a patient’s potential for aggression and the
possibility of the patient causing substantial

harm to his well-being did not meet the
standard of clear and convincing evidence
to support an order of continued involuntary
placement for treatment. The order of
continued involuntary  placement for
treatment under the Baker Act was
reversed.

Catherine Salter v. State of Florida, 618
So. 2d 352 (Fla. 1st DCA 1993). The First
District Court of Appeals held that the
testimony of a psychiatrist failed to establish
that a Baker Act patient was manifestly
incapable of surviving alone or with help of
willing and responsible family or friends, and
thus, the psychiatrist’'s testimony was not
sufficient to support the patient’s involuntary
commitment. The 1% DCA reversed the
order for involuntary commitment and
remanded the case for further proceedings.

Christine Swida v. State of Florida, 596
So. 2d 670 (Fla. 1992). The Supreme Court
of Florida in a per curiam opinion held that
an appeal from a civil commitment order
under the Baker Act does not become moot
solely because the person subject to that
order has already been released.

Shirley Godwin v. State of Florida, 593
So. 2d 211 (Fla. 1992). The Supreme Court
of Florida held that an appeal from a civil
commitment order under the Baker Act did
not become moot solely because the person
subject to that order had already been
released. The Supreme Court of Florida
held that a former patient appeal of her
order of involuntary commitment under the
Baker Act was not moot because section
402.33(8), Fla. Stat. (1989) allows for the
imposition of a lien for unpaid fees flowing
from an involuntary commitment, and the
imposition of a lien under section 402.33(8),
Fla. Stat. (1989), on the property of an
involuntarily committed person is a collateral
legal consequence which affects the person
beyond the person’s initial release. The
Supreme Court of Florida recognized the
following consequences from an involuntary
commitment as being significant but not
rising to the level of a collateral legal
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consequence: “the stigma that society may
attach, as well as, some restrictions on a
person’s privileges and opportunities, i.e.,
restriction on drivers’ licenses, restriction on
right to vote, and restriction on right to carry
a concealed weapon.”

Baker Act and Guardianship Law

Hugh T. Handley Public Guardian,
Second Judicial _Circuit _of Florida,
Guardian, et al. v. Britton B. Dennis,
Administrator of Florida State Hospital
and Nancy Daniels, Public Defender,
Second Judicial Circuit of Florida, 642
So. 2d 115 (Fla. 1st DCA 1994). The First
District Court of Appeals held that when
there is a conflict with the area of
guardianship law, Chapter 744, Fla. Stat.,
and the Baker Act, Chapter 394, Fla. Stat.,
both the duty of the guardian and the power
of the guardianship court, give way to the
ward’s rights under the Baker Act to be in
the least restrictive environment and if the
ward must be moved to a facility outside the
circuit to accommodate a ruling in a Baker
Act proceeding, the Public Guardian needs
to file a motion to withdraw and transfer the
case to the appropriate circuit and that
circuit will have to appoint a successor
guardian.

In Handley, the First District Court of
Appeals defined the role of the Public
Defender in an involuntary placement
proceeding. The 1°' DCA stated that, “The
Public Defender has a duty under the law to
represent indigent mental patients in
hearings to determine the need for
continued involuntary placement.” “In such
cases, the duty of the Public Defender is a
legal and professional duty that is owed to
the patient as a client.” “The Public
Defender serves as an independent
advocate for the patient, not as a neutral
party charged with the responsibility of
determining the best interests of the patient
or the needs of society”.

Baker Act and Minors

M.W., a child v. Arlonia Davis, Director of
the Adolescent Programs, Lock Towns
Community Mental Health Center, Inc.
and Florida Department of Children and
Family Services, 756 So. 2d 90 (Fla.
2000). The Supreme Court of Florida held
that the Department of Children and Family
Services was required to obtain court
approval before the Department, acting in
its capacity as the dependent child’s
custodian, could place the dependent child
in a locked mental health facility pursuant to
section 39.407 (4), Fla. Stat. (1999). The
Supreme Court of Florida further held that a
Baker Act hearing of kind conducted prior to
the involuntary commitment of the
dependent child was not required before the
Department could place the child a locked
mental health facility.

The Supreme Court of Florida held that the
Florida Legislature did not intend for the
Baker Act procedures to apply to children
who have been adjudicated dependent and
placed in the temporary legal custody of the
Department and who are in need of mental
health treatment. The Supreme Court of
Florida stated that “The proper procedures
exercised by the dependency court
pursuant to Chapter 39, Fla. Stat. before
placing a dependent child into a residential
psychiatric treatment facility will better
assure the child’s safety and mental health
than the procedures required by the Baker
Act, Chapter 394, Fla. Stat. which would
limit the placing of a dependent child into
residential psychiatric treatment only in
situations where the child is so disturbed
that the child meets the criteria of being
manifestly incapable of surviving alone or
dangerous.”

K.D., a minor _v. Florida Department of
Juvenile Justice, 694 So. 2d 817 (Fla. 4th
DCA 1997). The Fourth District Court of
Appeals held that Baker Act section
394.467(2), Involuntary Placement, is
inapplicable in determining whether a
delinquent juvenile is incompetent to
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proceed to trial on a delinquency petition
and whether a delinquent juvenile should be
involuntarily hospitalized by a juvenile
judge. The decision upheld the trial court’s
order committing the «child to the
Department of Children and Family Services
for placement in a residential program. In
doing so, the appellate court held that a
determination of involuntary commitment of
a juvenile pursuant to Florida Statute
39.0517 (2) (1999) is analogous to a
determination of competency of an adult
pursuant to Fla. R. Crim. P. 3.210-212 both
of which unlike Florida Statute 394.467(2)
require the appointment of “experts” to
examine the juvenile/defendant and not the
receipt of testimony or report of a
psychologist (which is needed to
involuntarily place a patient in a treatment
facility).

Department of Health and Rehabilitative
Services v. A.E., a child, 667 So. 2d 429
(Fla. 2d DCA 1996). The trial court found
that the Minor A.E. was incompetent to
proceed to trial and ordered the ten-year old
child committed to DCF for placement in a
mental health treatment facility pursuant to
section 916.13(2), Fla. Stat. (1993). The
Second District Court of Appeals held that
the juvenile court did not have jurisdiction to
order the involuntary commitment under
section 916.13(2), Fla. Stat. (1993) of a
child alleged to be delinquent. The Second
District Court of Appeals reversed the order
for involuntary placement of the minor and
remanded the case for further proceedings
under sections 39.046, 394.467, and
393.11, Fla. Stat.
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Appendix P: Where to Go for Help

There are a number of resources that you may turn to seek help for substance abuse problems
or to resolve problems related to the Marchman Act. In most instances, service delivery
problems can be resolved with facility staff and ultimately, the facility administrator.

Many communities have adopted the “211” toll-free information programs that can guide a
person in seeking any type of health and social service program. Some of these programs are
operated on a 24-hour a day, 7-day a week basis.

However, any one of the following resources may be helpful.
State Agencies

Florida Department of Children & Family Services / Substance Abuse and Mental Health
Designated by the Florida Legislature as the State’s Substance Abuse Authority responsible for
licensing service providers to serve persons under the Marchman Act. District office phone
numbers can be found at the front of this Handbook. Visit www.myflorida.com Click on
government, then click on Executive Branch; click on State Agencies and Organizations, click
on Department of Children and Families; click on Substance Abuse and Mental Health and click
on any one of the following subjects:
o Substance Abuse for current news and special reports
o Reports and Publications for plans, rules, policies, forms and other documents
e Provider Search to obtain information on how to contact substance abuse and mental
health providers in all of Florida’s counties.
¢ Links and Resources to link to state, federal, substance abuse, prevention, and mental
health resources.

Louis de la Parte Florida Mental Health Florida Department of Juvenile Justice
Institute www.djj.state.fl.us

Department of Mental Health Law & Policy Florida Department of Corrections
University of South Florida www.dc.state.fl.us

www.fmhi.usf.edu/mhlp

Florida Office of Drug Control Policy
www.myflorida.com/drugcontrol/

National Organizations

National Institute on Al